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Current Topics. 
Court or Ministerial Tribunal ? 


OnE aspect of a familiar problem was touched upon a few 
weeks ago by Mr. D. [. SANDELSoN, solicitor to the North- 
Eastern Division of the Commercial Motor Users’ Association, 
at the opening of the National Road Transport Conference. 
The speaker referred to the fact that the licensing authority 
under the Road and Rail Traffic Act, 1933, was the chairman, 
or deputy chairman, of the Traffic Commissioners for any 
traffic area, the Commissioners being appointed by the 
Minister of Transport under the Road Traffic Act, 1930, 
and he urged that the whole idea of courts which were virtually 
controlled by the Minister was fundamentally wrong. When 
a man’s freedom to conduct his business had been curtailed 
by statute, he continued, it was essential that the trial of such 
issue as to whether or not he should be permitted a licence to 
carry on his business should be conducted in proper legal form, 
and before men who were free from any Ministerial influence. 
There should be courts presided over by men trained to deal 
with evidence and trained in the law, and, above all, appointed 
on the recommendation of the Lord Chancellor, and not 
appointed by the Minister. Appeals from such tribunals 
should, he urged, go to the judges of the High Court, and no 
man’s business should be put in jeopardy without his having 
recourse to a tribunal which was absolutely free from any 
control by a Minister of the Crown. No one with any know- 
ledge or appreciation of the constitutional issues involved will 
be likely to question the undesirability of the practice whereby 
the proper territory of the judiciary is invaded by tribunals 
responsible in some sense to the executive. Nor will a 
tendency to carry this process to dangerous lengths in present 
circumstances be doubted. On the other hand, it may be 
questioned whether in rightly emphasising the merits of a 
judicial tribunal—by which we mean one wholly independent, 
mm accordance with British constitutional practice, of the 
executive or any executive body—the speaker was confronted 
with the most obvious subject-matter. In the ordinary course 
of events a man’s freedom to conduct his business is controlled, 
and may be extensively curtailed, by considerations beyond 
the direct range of judicial influence, and if ever a case could 
be made out in favour of the determination of questions by a 
hody associated in some degree with the executive, it might 
well be maintained that the subject-matter of the Road and 
Rail Traffic Act, 1933, provides such case. Moreover, the 
proper target for criticism of the present tendency to upset 


the balance of functions properly exercisable by the judiciary 
and the executive respectively is the legislature which, by 
conferring quasi-judicial powers upon bodies of executive 
complexion, must be regarded as wholly responsible for the 
mischief. But, whatever view may be entertained concerning 
Mr. SANDELSON’s strictures with reference to his subject- 
matter, there can be no doubt that he and others who espouse 
the same cause perform a valuable service in drawing attention 
to the dangers, too often ignored or forgotten, with 
which any encroachment upon the sphere of the judiciary 
is necessarily associated. 


Coal Mines: Forthcoming Legislation. 

THE King’s Speech at the opening of the present Session 
of Parliament adumbrated the introduction of a Bill to 
provide for the unification of coal royalties under national 
control and for the furtherance of reorganisation in the coal- 
mining industry. Each branch of the forthcoming measure 
will deal with a subject which has already received the 
attention of the Legislature. The Coal (Registration of 
Ownership) Act, 1937, which enables royalty owners complying 
with the prescribed conditions to obtain registration of 
particulars concerning their respective holdings without 
charge, was confessedly passed with the object of facilitating- 
the process of nationalisation which will presumably be 
brought to completion by the new measure, while the organisa- 
tion of the industry, and particularly the selling schemes 
now in operation derive their statutory force from Pt. I of the 
Coal Mines Act, 1930. This Act expires at the end of the 
present year. According to the information at present 
available, it will be impossible to bring the contemplated Act 
into force by the end of the year and the Expiring Laws 
Continuance Bill, therefore, makes provision for the con- 
tinuance of Pt. I of the Coal Mines Act, 1930. In view of the 
important amendments on the subject of reorganisation of the 
coal-mining industry which it is proposed to incorporate 
in the new measure—including the strengthening of the powers 
of the committees of investigation (see Coal Mines Act, 1930, 
s. 5)—the Expiring Laws Continuance Bill makes with 
reference to the Act of 1930 provision for an extension of 
eight months only, instead of the usual twelve. This 
provision is interesting, particularly with regard to the 
nationalisation of royalties, as exhibiting the confidence of the 
Government that its intentions will be accomplished within 
the period of time indicated. It will be remembered that the 
elaborate provisions of what was the Second Schedule to the 
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Coal (Registration of Ownership) Bill concerning registrable 
particulars of ‘ property and rights associated with coal and 
matters to which coal is subject ’ had to be deleted before the 
Bill received Parliamentary sanction, and it remains to be 
seen whether the complications and difficulties inherent in the 
nationalisation of rights now vested in individuals are capable 
Whatever the 


of being resolved within the time available. 
attention of 


outcome, however, it is thought that the 
practitioners should be drawn to the imminence of possible 
changes and to the time within which those changes are 
apparently to be effected. 


Young Delinquents. 

In view of its intrinsic importance no apology is, it Is 
thought, needed for returning to the subject of juvenile 
crime, concerning which the Home Secretary, Sir SAMUEL 
Hoark, made some interesting and important observations 
at the recent opening of a new home for young delinquents. 
Reference was made to the importance of remand homes as 
a factor in the reclamation of young offenders under the 
Children and Young Act, 1933, and the Home 
Secretary expressed the hope that the example of the Hull 
Education Committee, which was the first to provide an 
entirely new home specifically designed for the purposes 
Parliament had in view, would be followed by other authorities. 
The remand homes established under the Children and 
Young Persons Act provide only for those under the age 
of seventeen, and the speaker emphasised the need of making 


Persons 


similar provision for older classes of offenders, at any rate 
those under twenty-one. There were, he said, many cases 
between the ages of seventeen and twenty-one where the 
court could not come to a wise decision without a period of 
remand in custody, and those cases at present had to be 
remanded to prison. In’ regard to the success of recent 
methods of treating youthful offenders, the speaker alluded 
to the danger of drawing positive inferences from statistics 
and denied that there was any room for complacency, but 
he urged that, so far as they went, the criminal statistics for 
the last half-dozen years seemed to suggest that good results 
were being obtained from the treatment which the courts 
were applying. He drew attention to the great increase 
in the number of juvenile offenders which took place in 
1934-35, attributed to the passing of the Children and Young 
Persons Act, 1933, and to the increased interest in juvenile 
delinquency which the Act had aroused in all quarters, but 
stated that the provisional for 1936 were more 
encouraging, and suggested that the tendency for the figures 
to increase was being arrested. He expressed his anxiety 
that all available scientific methods should be applied which 
would take into account, not mere figures, but circumstances 
which bore on figures, and stated that he was at present 
engaged with his advisers in working out a plan for a scientific 
investigation of juvenile crime. The intimation in the 
King’s Speech that the subject is to be one for legislation 
during the present Session will be welcomed, and the fact 
that the Bill itself will be entrusted to the Home Secretary 
suggests that a real advance in the direction of improvement 
of the present position will be achieved. 


The Housing (Rural Workers) Acts. 

READERS will remember that the Housing (Rural Workers) 
Act, 1926, would have expired in 1931 but for the Housing 
(Rural Workers) Amendment Act of that year, which provided 
that the former should continue in foree until October, 1936. 
Section 37 of the Housing Act, 1935, effected some amend- 
ments and provided for a further extension of the operation of 
the Acts until 24th June, 1938, when, if no further statutory 
provision is made, the Acts will expire. We have more than 
once alluded in these columns to the useful purposes served 
by these Acts, which at once contribute to the solving of the 
housing problem and tend to preserve the character of the 
countryside, and it is therefore satisfactory to record that the 
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Rural Housing Sub-Committee of the Central Housing 
Advisory Committee, in the course of its Second Report, 
advocates a further extension of time with reference to these 
statutes. The committee heard a number of witnesses—the 
County Councils Association, the Rural District Councils 
Association, the Land Agents Society, the Central Land- 
owners Association and the Council for the Preservation of 
Rural England among them—all of whom agreed that there 
was considerable scope for further work under the Acts, which 
the committee itself regards as an essential supplementary 
part of the machinery of rural housing legislation. It is 
accordingly recommended that their period of operation 
should be extended, five yéars being suggested with reference 
to a recommendation in another part of the report that a 
subsidy be provided during such period in respect of houses 
erected by rural district councils for the general needs of the 
agricultural population. It is further suggested that rural 
district councils should take active steps to ascertain which 
cottages require reconditioning and bring the advantages 
offered by the Acts to the attention of the owners. Moreover, 
if the latter are unwilling to undertake the work, the local 
authorities should consider the advisability of exercising their 
powers of purchasing the cottages, by compulsion if necessary, 
and carrying out the reconditioning themselves. The 
importance of co-operation between county councils and rural 
district councils, where the Acts are administered by the 
former, is stressed, and exception is taken to any general 
discrimination in the administration of the Acts against 
owners with means. The latter is regarded as contrary to the 
intention of the Acts and as likely to deprive tenants of 
agricultural cottages of the benefits which the Acts are 
intended to afford them. 


Proposed Amendments. 


THE committee makes a number of recommendations for 
minor amendments which should further promote the useful- 
ness of these Acts. Thus it is suggested that on the breach of 
the special conditions on which a grant has been made an 
owner should be required to repay a proportion only of the 
original grant calculated by reference to the proportion of 
the twenty-year period during which the conditions have 
been observed ; that local authorities should be empowered 
to pay a grant by instalments during the progress of the 
works; and that where difficulty has been experienced in 
ensuring that the condition as to rent is observed owing to 
the fact that the house is let together with a holding of the 
land, the owner should be required to show separately in the 
rent book the rents charged respectively for the house and the 
land. The foregoing Acts form, of course, only one of the 
subjects dealt with by the report; but in view of the fact 
that the rest of the report is of less direct interest to 
practitioners, only passing reference to the recommendations 
can be made here. The principal recommendation, which 
has already been alluded to, is to the effect that for five years 
a subsidy be provided in respect of houses erected by rural 
district councils for the agricultural population sufficient to 
enable a large proportion of houses to be erected at a rent 
not exceeding 3s. a week, exclusive of rates, and that the 
subsidy be assimilated with that available for the relief of 
overcrowding among the agricultural population and be 
calculated on a sliding scale. It is further recommended that 
a similar subsidy be available to private enterprise ; that 
consideration should be given to the advisability of requiring 
county councils to contribute a larger proportion of the rate 
contribution in respect of houses erected by rural district 
councils; that local authorities should be empowered to 
suspend the execution of demolition orders in certain cases 
where a house is tenanted solely by aged persons ; and that 
the existing powers of local authorities to acquire land 
compulsorily be extended to enable them to acquire and 
resell land reasonably necessary for the improvement of 
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property in private ownership. The report is published by 
H.M. Stationery Office, price 9d. net. In regard to the subsidy 
it may be noticed that the Minister of Health recently 
intimated in Parliament that he proposed to include in the 
forthcoming Housing Bill provisions to give effect to the 
recommendations for giving assistance towards the cost of 
houses for the agricultural population. 


Workmen’s Compensation Certificates. 

Tue attention of readers should be drawn to recent state- 
ments made in the Court of Appeal on the subject of medical 
certificates under the Workmen’s Compensation Act, 1925. The 
matter arose in connection with the use of the name of a firm 
of doctors as a signature to such a certificate. In the case 
before the cours at the time it was not disputed that both 
partners had made an examination, and Romer, L.J., stated 
that in such a case he saw no objection to using the firm’s 
name as signature. GREENE, M.R., however, said that even 
in exceptional cases where both partners had jointly made 
an examination, in order to avoid possibility of dispute and 
litigation, it was desirable that each doctor who had made the 
examination should individually sign, while their lordships 
were unanimous concerning the insufficiency of a certificate 
signed with a firm’s name when only one member had made 
the examination. Romer, L.J., described such a procedure 
as entirely wrong, and the Master of the Rolls stated that in 
such a case the certificate would not be a proper one within the 
meaning of the Act. 


The Arbitration Act, 1934. 

Tue attention of readers may be briefly drawn to the 
interesting lecture recently delivered by Mr. Ernest WeTTON 
at a meeting of the Solicitors’ Managing Clerks’ Association, 
in the Middle Temple Hall, on the subject of changes in the 
law of arbitration. The speaker referred to the Arbitration 
Act, 1889, as marking the first effort by the legislature to 
deal comprehensively with the needs of those who desired to 
refer disputes to arbitration, and indicated the important 
changes in the law which have been effected by the Arbitration 
Act, 1934, which came into operation on Ist January, 1935. 
The Act of 1889 remains, of course, “the principal Act,” 
but that of 1934 introduces amendments of a far-reaching 
character and it is thought that the manner in which they 
were dealt with by the speaker will afford practitioners 
assistance in connection with a difficult subject. The lecture 
is reported on p. 906 of the present issue. 


Recent Decisions. 

In Rex v. Barnstaple Justices : ex parte Carder, a Divisional 
Court (Lorp Hewart, C.J., and HuMpHREYs and bu Parca, 
JJ.) discharged rules nisi for certiorari and mandamus directed 
to certain justices on the ground that the said justices, in 
sitting to consider whether their approval should be given or 
withheld in reference to plans for the conversion of premises 
into a cinematograph theatre, were not engaged in a judicial 
proceeding. The Cinematograph Act, 1909, which conferred 
upon the justices powers “ to grant licences to use the premises 
specified in the licence,” gave them no power to deal with 
applications of this kind. 

In Kingman v. Seager (p. 903 of this issue), a 
Divisional Court (Lorp Hewarrt, C.J., and Humpreys and 
bu Parca, JJ.) reversed a decision of magistrates who had 
acquitted the respondent on a charge of driving a motor lorry 
at a speed dangerous to the public, contrary to s. 11 (1) 
of the Road Traffic Act, 1930, and held that, where a lorry 
with a laden weight of over fifteen tons was driven along 
a wide section of main road carrying a heavy volume of traffic, 
and containing a bend, cross roads, and a converging road, 
at speeds varying from thirty-three to forty miles an hour, 
it was not open to the magistrates to find that there was no 
danger to the public and traffic which might reasonably be 


In Marshall and Others v. Tinnelly (p. 902 of this 
issue), a Divisional Court (Lorp Hewarr, C.J., and 
HuMPHREYS and pu Parca, JJ.) quashed convictions of the 
appellants for assault, and held that they, the chairman 
and other members of the fire brigade and cemetery com- 
mittee of an urban district council, were justified in removing 
from a meeting of the committee the respondent, who refused 
to leave on being suspended pursuant to powers contained 
in the standing orders regulating such meetings. 

In Williams v. Strand Hotel, Lid. (The Times, 30th October), 
GREAVES-LorD, J., negatived the plaintiff's claim for damages 
in respect of alleged negligent treatment by a chiropodist 
employed by the defendants at an hotel. The plaintiff 
alleged that, by reason of the chiropodist’s negligence and /or 
lack of skill, his foot had been badly burned, but the learned 
judge was satisfied that no harmful materials were used. 

In Lever Brothers, Ltd. v. Inland Revenue Commissioners 
(p. 904 of this issue), LAWRENCE, J., upheld a decision of 
Commissioners of Inland Revenue to the effect that a company 
which had acquired for cash 40 per cent. of the issued share 
capital of another company and, some years later, increased 
its capital with a view to acquiring not less than 90 per cent. 
of the issued share capital of that company, was not entitled 
to the exemption from stamp duty on the transfer of shares 
conferred by s. 55 of the Finance Act, 1927. The increase 
of capital required by sub-s. (1) (6) of that section must, it 
was held, be made with a view to the acquisition of the 
requisite holding in the sense that not less than 90 per cent. 
must be acquired by the increase of capital. 

In Bynoe v. General Federation of Trade Unions Approved 
Society (p. 901 of this issue), the Court of Appeal (GREENE, 
M.R., and Romer and MacKinnon, L.JJ.) upheld a decision 
of Stmonps, J. (81 Sox. J. 551), to the effect that one who 
was a registered medical practitioner (and therefore entitled 
to practise dentistry under s. 1 (3) of the Dentists Act, 1921), 
but not registered under the Dentists Acts, 1878 to 1923, 
was not, on giving dental treatment to a patient insured under 
the National Insurance Acts, 1924 to 1928, in a position to 
recover fees from the patient’s approved society. 

In Inland Revenue Commissioners v. Gull (p. 903 of 
this issue), Lawrence, J., held that where a_ testator 
domiciled in Ontario devised the balance, after certain 
payments, of his estate and property in England to trustees 
upon trust to convert the same and remit the proceeds to 
Canada to his executor, who was directed to apply them to 
purposes admittedly charitable by the law of England 
both the original trustees being resident in England, and one 
of them, the respondent, being still so resident—the trust 
so constituted was an English trust; and accordingly that 
the income received in the United Kingdom by the trustees 
was within the exemption under s. 37 of the Income Tax 
Act, 1918, relating to funds belonging to charitable trusts. 

In Daily Mirror Newspapers, Ltd. v. Exclusive News Agency 
(The Times, 3rd November), pu Parca, J., held that the 
supplying by the defendants to the plaintiffs of a photograph, 
which purported to be that of a Belgian actress but was in 
reality that of a married woman in a good social position, with 
a newspaper cutting attached having reference to the former 
amounted to a breach of contract, and accordingly that the 
plaintiffs were entitled to recover from the defendants a sum 
paid in settlement of a libel action and costs as a result of the 
publication of the photograph with a caption prepared from 
the newspaper cutting. 

In Burford v. Odhams Press Lid. (The Times, 3rd November), 
the plaintiff to a claim for damages for alleged libel in one 
article in John Bull which, he complained, suggested that he 
was an imposter and a quack and incompetent in his 
profession, failed. The defendants did not admit that 
the words mean what they were alleged to mean, and pleaded 
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Negligence in Relation to Hospitals 
and Nursing Homes. 


ReEcENTLY there has been a number of decisions as to the 
respective liabilities for damages for negligence of the 
governing body of a hospital or the proprietors of a nursing 
home, and the medical men and the nurses, and it is useful to 
review the position. In spite, however, of these decisions 
the position is somewhat obscure and will require the decision 
of the House of Lords to clear up many doubtful points. 

In ascertaining whom to sue, the essential point is to 
ascertain the duty which the respective persons concerned 
have undertaken and there have been many decisions which 
help in ascertaining what that duty is. 

The duty which a voluntary hospital normally undertakes 
is well settlh d. Kennedy, L.J., in the leading case of Hillyer 
v. Governors of St. Bartholomew's Hospital [1909] 2 K.B. 820, 
at p. 828, said: ‘‘ The legal duty which the hospital authority 
undertakes towards a patient is an inference of law from 
the facts. In my opinion it is not the ordinary duty of a 
person who deals with another through his servants or agents 
and undertakes responsibility to that other person for 
damage resulting from any injury inflicted upon him by the 
negligence of those servants or agents. . . . The governors 
of a public hospital by their admission of the patient to enjoy 
in the hospital the gratuitous benefit of its care do, I think, 
undertake that the patient whilst there shall be treated only 
by experts, whether surgeons, physicians or nurses, of whose 
professional competence the governors have taken reasonable 
care to assure themselves; and, further, that those experts 
shall have at their disposal, for the care and treatment of the 
patient, fit and proper apparatus and appliances.” In other 
words, although a hospital contracts with its patients to 
engage competent doctors and nurses, the hospital does not 
in any way undertake to be responsible for the way in which 
the doctors or the nurses perform their professional duties. 
Indeed, as has been emphasised in many judgments, the 
governing body are not in a position to control the professional 
acts of their doctors and nurses. 

On the other hand, the governors of a hospital are liable 
for the performance by their servants of purely administrative 
duties, whether they are professional persons or otherwise. 
Kennedy, L.J., in Hillyer’s Case, supra, at p. 829, said: 
“It may well be, and for my part I should, as at present 
advised, be prepared to hold, that the hospital authority is 
legally responsible to the patients for the due performance 
of their servants within the hospital of their purely ministerial 
duties, such as, for example, attendance of nurses in the 
wards, the summoning of medical aid in cases of emergency, 
the supply of proper food and the like.” This principle was 
well illustrated in the case of Lindsey County Council v. 
Marshall (1936), 80 Sou. J. 702. In that case the council 
carried on a maternity home for reward, and shortly before 
the plaintiff was admitted into the home there had been a 
case of the highly infectious puerperal fever. The jury found 
that it was a breach of duty to accept the plaintiff into the 
home without warning her of the risk of infection, and it was 
held that the defendant council, although, of course, they 
acted through their medical officers, were liable in damages. 
The defendants were carrying on the maternity home, were 
inviting prospective mothers to make use of it for the purpose 
of their confinements, and owed a duty to those whom they 
invited into the premises to make those premises reasonably 
safe, or if there was any hidden danger, of which they or their 
agents were or ought to have been aware, to give the person so 
invited due warning of its existence. It did not matter that 
the hospital authorities relied on the professional people 
concerned. The hospital authorities themselves invited the 
patients to come and they were responsible for seeing that the 
hospital was a fit and proper place to receive the patients. 








The distinction is often a fine one. For instance, in 
Strangways-Lesmere v. Clayton [1936] 2 K.B. 11; 80 Sot. J. 
306, it was held that when a nurse misread the surgeon’s 
written instructions and administered a fatal overdose of a 
certain drug, the nurse was liable and the hospital authorities 
were not. The duty which is laid upon the _ hospital 
authorities is one which arises ex contractu, and it is therefore 
vital to ascertain what the terms of the contract were, or 
are implied to be in the particular case. Inasmuch as the 
matter depends on “an inference of law from the facts” 
it is not possible to get any completely definite rule because 
facts may vary indefinitely. The writer knows of no English 
vase in which it has been held that a hospital undertook to 
nurse a patient, as distinct from undertaking to provide 
competent nurses, but as the liability of the hospital 
authorities rests upon contract, there is no reason why they 
should not be held to have undertaken the wider obligation 
if the facts are special and the evidence strong enough to 
establish the contract. 

It has been held that in the absence of an express stipulation 
an association which supplies nurses only undertakes the 
lesser obligation: Hall v. Lees [1904] 2 K.B. 602. On the 
other hand, the proprietors of a private nursing home which 
was run for profit were held liable for the negligence of a 
nurse in the performance of her professional duties in Powell v. 
Streatham Manor Nursing Home [1935] A.C. 243; 79 Sox. J. 
179. It would appear that, in the absence of a provision to 
the contrary, a privately run nursing home does undertake to 
provide nursing and not merely competent nurses. 

In ascertaining who is responsible for negligence in the 
performance of an operation difficult questions arise as to 
whether the surgeon, the anesthetist or the nurses should be 
sued. If more than one person is sued and judgment is 
only recovered against one, the successful defendants will 
often get their costs from the plaintiff, who will be refused a 
“ Bullock” order. This happened in the case of Dryden v. 
Surrey County Council and Stewart (1936), 80 Sox. J. 656. 
The facts in this case were that the plaintiff sued the county 
council, the surgeon and the nurses. The plaintiff succeeded 
in establishing negligence against the surgeon but did not 
succeed against the other defendants. Finlay, J., decided 
that it would be unfair to throw upon the surgeon the costs of 
the successful defendants, as the negligence alleged against the 
other defendants was different from the negligence proved 
against him. 

As between the surgeon, the anesthetist, the nurses and 
the hospital or nursihg home authorities “‘ as soon as the door 
of the theatre or operating room has been closed on them 
(i.e., the nurses) for the purposes of an operation. . . they 
cease to be under the orders of the defendants (i.e., the 
hospital governors) and are at the disposal and under the 
sole orders of the operating surgeon until the whole operation 
has been completely finished . .. The nurses and carriers, 
therefore, assisting at an operation cease for the time being 
to be the servants of the defendants inasmuch as they take 
their orders during that period from the operating surgeon 
alone, and not from the hospital authorities.” Although 
there does not appear to be any reported decision on the 
subject, there seems to be little doubt that, although a nurse 
is under the orders of the operating surgeon during the 
operation, she is not the servant of the surgeon in such @ 
way as to render the surgeon liable for her negligence. The 
nurse is a professional person carrying out her own special 
duties. Questions have arisen as to the liability of the surgeon 
and the nurses for the removal of plugging or other articles 
placed in the body during an operation. In Dryden Vv. 
Surrey County Council and Stewart (supra), Finlay, J., said 
on the facts of that case, “ with regard to the plugging the 
duty (to remove it) was that of the doctor, the failure in duty 
was that of the doctor, and I see no case at all against the 
nurses with regard to this.” 
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It would appear from what is said above that different 
considerations apply to a voluntary hospital from those which 
apply to a private nursing home. This, however, is not 
entirely free from doubt, because the question of liability 
does not appear to have been expressly raised in Powell v. 
Streatham Manor Nursing Home, supra. It is an increasing 
practice for voluntary hospitals to take paying patients, 
and, in some cases, to provide a separate paying patients’ 
establishment. Do these voluntary hospitals in so doing 
and receiving fees undertake to nurse and not merely to supply 
competent nurses ? It is difficult to see why they should be 
on a different footing from private nursing homes in these 
circumstances. The matter is still open to the decision of 
the House of Lords, as Lord Hailsham pointed out in his 
judgment in Lindsey County Council v. Marshall, supra. Until 
an exhaustive judgment is given by the House of Lords 
there will continue to be considerable difficulty. 








Is the Matrimonial Causes Act 1937 
Retrospective ? 


Ar the present moment it is a matter of the deepest concern 
to thousands of people to know whether the new Matrimonial 
Causes Act, 1937, is retrospective. If it is not, the new 
grounds for divorce will not be exercisable before 1st January, 
1941, in the case of desertion, Ist January, 1943, in the case 
of insanity, or in any case on the ground of cruelty occurring 
before Ist January, 1938. Recent discussions in the press 
have roused some fears that the new Act has not a retrospective 
effect. If it is possible to allay those fears, anyone who does 
so will have rendered a public service. 

The material section is s. 2, which substitutes the following 
provision for s. 176 of the Supreme Court of Judicature 
(Consolidation) Act, 1925: “ A petition for divorce may be 
presented to the High Court . . . either by the husband or 
the wife on the ground that the respondent—(a) has since the 
celebration of the marriage committed adultery ; or (b) has 
deserted the petitioner without cause for a period of at least 
three years immediately preceding the presentation of the 
petition; or (c) has since the celebration of the marriage 
treated the petitioner with cruelty; or (d) is incurably of 
unsound mind and has been continuously under care and 
treatment for a period of at least five years immediately 
preceding the presentation of the petition . . .” 

The general principle applicable is stated in 2 Co. Inst. 292 : 
“Nova constitutio futuris formam imponere debet, non 
preteritis,” which means that interpretation leans towards 
giving a prospective rather than a retrospective construction 
to statutes. 

Lord Hatherley said in Pardo v. Bingham, L.R. 4 Ch. 735, 
739, 740: “‘ Except there be a clear indication either from the 
subject matter or from the wording of a statute, the statute is 
not to receive a retrospective construction ... We must 
look to the general scope and purview of the statute, and at 
the remedy sought to be applied, and consider what was the 
former state of the law, and what it was that the legislature 
contemplated.” (See also per Lord O’Hagan in Gardner v. 
Lucas (1878), 3 A.C. 582.) 

In Reg. v. Birwistle, 58 L.J. (M.C.) 108, 49 and 50 Vict. 
¢. 52, s. 1, euabled justices to make orders of judicial separation 
in the case of married women who had been deserted by their 
husbands, and that Act was held to have a retrospective 
effect. Lord Coleridge, C.J., said in that case: “‘ Scores of 
Acts are retrospective, and may without express words be 
taken to be retrospective, since they are passed to supply a 
cure to an existing evil. This Act was intended to afford 
married women a remedy for desertion, and desertion may 
have commenced before the Act, but, as in this case, may 
have continued after it.” 





It cannot be doubted that the Matrimonial Causes Act, 
1937, was intended to supply a cure for an existing evil. 
This is supported by the words of the preamble: ‘“‘ Whereas 
it is expedient for the true support of marriage, the protection 
of children, the removal of hardship, the reduction of illicit 
unions and unseemly litigation, the relief of conscience among 
the clergy, and the restoration of due respect for the law, that 
the Acts relating to marriage and divorce be amended.” The 
“general scope and purview of the statute and the remedy 
sought to be applied,” it is submitted, show a clear indication 
both from the preamble and the subject matter that it was 
intended te be retrospective. It cannot have been intended 
to delay the eradication of the grave social evils set out in the 
preamble for a further period of years, and when s. 14 (2) 
provides: ‘‘ This Act shall come into operation on the first 
day of January, 1938,” it is submitted that the intention is 
clear that it shall come into effective operation. 

Reg. v. Birwistle was quoted and followed in Lane v. Lane 
[1896] P. 133, in which s. 4 of the Summary Jurisdiction 
(Married Women) Act, 1895, which gave courts of summary 
jurisdiction power to make orders of judicial separation 
in cases of persistent cruelty, was considered with reference 
to its retrospective effect. It was held to be retrospective. 
In both cases the use of the words “shall have been”’ was 
held to supply a clear indication of the intention of the 
legislature that the Acts in question should be retrospective. 
These words do not occur in the new Act, the word used 
being “has,” but, of course, no two statutes correspond 
exactly, and there is little, if any, difference between the two 
expressions. In any case it is submitted that the principle of 
those two cases as stated by Lord Coleridge applied in the 
present instance. 

It may be argued that to give the new statute a retrospective 
effect would impair an existing right or obligation, and there- 
fore it must be prospective. Wright, J., said in In re 
Athlumney [1898] 2 Q.B. 557: “ A retrospective operation 
is not to be given to a statute so as to impair an existing 
right or obligation, otherwise than as regards a matter of 
procedure, unless that effect cannot be avoided without doing 
violence to the language of the enactment. If the enactment 
is expressed in language which is fairly capable of either 
interpretation, it ought to be construed as prospective only.” 
With regard to desertion, Mr. A. P. Herbert has pertinently 
pointed out that a deserting husband cannot complain that 
the statute robs him of a right when he can bring that state 
of things to an end by returning to his wife. If this seems 
casuistical to those who think that until the lst January, 
1938, everybody has a right to desert his or her spouse without 
incurring the risk of divorce proceedings, it is submitted that 
a prospective interpretation would do violence to the words 
of the statute, and particularly of the preamble. This applies, 
with equal force to the other grounds set out in the section. 

Some point has been made of the fact that in the cases of 
adultery and cruelty the words “ since the celebration of the 
marriage ” occur, but do not occur in the case of desertion. 
There are many reasons other than that assigned why they 
should not occur in the last case, although they occur in the 
first two, the principal reason being that both adultery and 
cruelty can occur before the celebration of a marriage, while 
obviously desertion cannot. 

It should also be pointed out that the section is not to be 
considered part of a new enactment, but is substituted for 
s. 176 of the Supreme Court of Judicature (Consolidation) Act, 
1925. The effect of s.14 (2) therefore is that on the Ist January, 
1938, it is to come into effect as from the Ist January, 1926. 

An express retrospective section was inserted in the 
original bill, but it was subsequently omitted on the advice 
of the Solicitor-General that the Act would be retrospective 
without such a clause. Most lawyers will agree that a careful 
examination of the Act and of the authorities points inevitably 
to the conclusion that the view of the Solicitor-General must 
be endorsed as correct, 
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Company Law and Practice. 


THERE are a number of considerations which should be borne 
in mind by solicitors employed or acting 
on behalf of limited companies at the 
various stages of their existence. It can 
hardly be necessary to do more than briefly refer to the case 
of Eley v. The Positive Government Assurance Co. (1876), 
1 Ex. D. 20, and the other cases of a similar kind, which 
show that a solicitor engaged in the business relating to the 
incorporation of a company and its subsequent existence 
cannot rely on any provision or statement in the articles to 
ensure that he gets his costs, but should, in the first case, 
obtain a definite retainer from a promoter, and in the second 
case, enter into a binding contract with the company 
subsequent to its incorporation. 

If, however, the solicitor can establish a retainer from the 
company, the fact that his client is a company and not an 
individual makes no difference to the question of his right to 
a lien for his costs. In the case of Re Born [1900] 2 Ch. 433, 
it was held that a solicitor was entitled to a charging order 
to enforce his lien under s. 28 of the Solicitors Act, 1860, 
after the commencement of the winding up of his client 
company. Farwell, J., in that case, said that he expressed 
no opinion where there was no common law lien, but where 
there existed a common law lien a charging order could be 
made by the court in the exercise of its discretion, since such 
an order was in no sense an execution under the Companies 
Act, 1862. 

The fact that the client is a company incorporated under 
the Companies Acts does, however, make a difference to the 
extent of the lien : it will not, for example, extend to books, 
which have by statute to be kept at the company’s office, 
or to documents relating to a winding up. In In re Rapid 
Road Transit Co. [1909] 1 Ch. 96, where a solicitor had acted 
in an action for a company which was a going concern and 
for some time for the liquidator after its winding up, but was 
subsequently discharged before the completion of the winding 
up, it was held that the solicitor had a good lien on all the 
documents which had come into his possession, but that he 
must deliver those acquired in the course of the winding up. 
In his judgment, Neville, J., deals at some length with the 
authorities which encroach upon the rule that a solicitor has a 
right to a lien on his client’s documents for his costs, and he 
goes on: “‘ Delivery of the papers in an action is demanded 
in the present case. That action is by a company against 
its directors, and is clearly not a representative action. The 
solicitor did not discharge himself and was at the date of the 
liquidation clearly entitled to a lien upon the documents in 
the suit. In re Capital Fire Insurance Association, 24 Ch. D. 
408, is an authority to show that a winding up order cannot 
defeat any valid lien existing at the time when the winding 
up petition was presented. The suit was, however, further 
prosecuted under the direction of the official receiver in the 
winding up, and I think the same authority shows that no 
available lien has been acquired against the liquidator in 
respect of documents come into his hands pending the winding 
up. I think that these documents . . . must be delivered 
up, but with regard to the documents in the suit in his hands 
at the commencement of the winding up I think the application 
fails.” In respect of the former documents an order was made 
for their delivery ‘‘ subject to the lien of the solicitor, if 
any,” though it seems difficult to see what advantage the 
solicitor could get by the return of the documents at the 
close of the winding up. This, therefore, is a very material 
exception to the rule relating to solicitor’s lien in the case of 
limited companies and should not be lost sight of. 

A solicitor retained by a company should, on its going into 
liquidation, if he continues to act for it, secure a new retainer 
from the liquidator before doing so, and a solicitor must be 
prepared to have a bill delivered by him to a client company 


Solicitors. 





within a year of the commencement of the winding up of 
the company taxed, even though the application to do so is 
made after a year has elapsed from the delivery of the bill. 
It was decided by Malins, V.-C., in In re Marseilles Extension 
Railway & Land Co., L.R. 11 Eq. 151, that the material date 
is the date of the winding up. 

The provisions contained in s. 191 (1) of the Companies 
Act are also important from this point of view. Paragraph (e) 
of that sub-section provides that the liquidator in a winding up 
by the court shall have power with the sanction either of 
the court or the Committee of Inspection to appoint a solicitor 
to assist him in the performance of his duties. This sanction 
is not necessary in a voluntary winding up, but when it is 
necessary the solicitor should make sure, except in cases of 
urgency, that the sanction has been received before under- 
taking the employment. In Jn re London Metallurgical Co. 
[1897] 2 Ch. 262, it was held that sanction to take proceedings 
did not dispense with the necessity for obtaining sanction 
to the employment of a particular solicitor, that although 
the court had power to give subsequent sanction to proceedings 
taken without the sanction to employ a solicitor, it would not, 
as a rule, exercise the power except in cases of urgency. 

It therefore appears that a solicitor acting on behalf of a 
limited company must bear certain considerations in mind 
which have no application where his client is an individual. 
He must also, of course, as is no doubt well known, remember 
that a dissolved company is incapable of acting, and the same 
considerations apply as in the case of an individual client 
becoming incapacitated. A solicitor for a company is not 
included in the category of officer of the company under 
s. 276 so as to become subject to the proceedings provided for 
in that section, yet there have naturally been cases where a 
solicitor has become subject to those proceedings by reason of 
the fact that he has acted as promoter of the company or that 
it has appeared that his position is more than that of a solicitor. 
See, for an example of a solicitor becoming liable in this way, 
Re Liberator Permanent Benefit Building Society, 71 L.T. 406, 
where it was held that he had “ acted practically as the 
Society’s financial manager,” but, strictly speaking, such a 
result has no connection with the fact that the person so held 
to be an officer of the company was a solicitor. 

While discussing the position of solicitors in relation to 
limited companies, the case of In re G. Gerzenstein Ltd. 
[1937] 1 Ch. 115, is of interest. In that case the solicitor 
concerned was not employed as solicitor but was himself one 
of the two liquidators of the company. During the course of 
the winding up, which was a voluntary one, certain proceedings 
were instituted by the liquidators. These proceedings were 
compromised and the other parties to the proceedings were 
ordered by consent to pay to the joint liquidators a sum of 
money and their taxed costs. The solicitor-liquidator had 
acted as solicitor in the proceedings on behalf of himself 
and his co-liquidators, but his profit costs were disallowed by 
the Taxing Master on the ground that s. 158 of the Winding- 
up Rules precluded the solicitor-liquidator from charging 
his profit costs. That rule provides that “a liquidator 
shall not . . . make any arrangement for or accept from any 
solicitor auctioneer or other person . . . who is employed in 
or in connection with the winding up of the company any gift 
remuneration or... other consideration ... whatever 
beyond the remuneration to which under the Act and the 
rules he is entitled as Liquidator . . .” On appeal to the 
judge it was argued that a solicitor-liquidator was in the same 
position as a solicitor-trustee, and consequently, by the rule in 
Craddock v. Piper, 1 Mac. & G. 664, entitled to his profit 
costs in this case. Bennett, J., however, held that the rule 
was excluded by r. 158 and in his judgment he says: “ The 
language of the rule does in my judgment prohibit any 
arrangement by which a liquidator may receive extra remunera- 
tion to that allowed by the Act and Rules. In this case there 
must have been some arrangement made between the two 
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liquidators whereby one of them was to become entitled to 
some remuneration beyond what he is allowed by the Act and 
Rules, and in my judgment on the true interpretation of the 
rule the answer given by the learned Registrar ’’ (that profit 
costs should not be allowed) ‘‘is a good one.” 

It may be pointed out that any other result would have 
been surprising, since it appears from the case of The Universal 
Private Telegraph Co. 19 W.R. 297, that it is an invariable 
rule that a solicitor-liquidator shali not employ his partner 
as his solicitor in the winding up unless he be willing to act 
without remuneration. 








A Conveyancer’s Diary. 


| propose this week to consider the question as to whether 
a purchaser is entitled to see a will when 


Stamp Duty there has been a simple assent by the 
on Assents. personal representative, for the purpose 
Purchaser’s of ascertaining whether the assent required 
Right to a stamp or not. 

Enquire In my “‘ Diary ” for the 2nd October, and 
whether Stamp again for the 16th October, I dealt with 
Required. the question of assents by personal repre- 


sentatives being “sufficient evidence ” 
under s. 36 (7) of the A.E.A., 1925, with especial reference 
to the decision in Re Duce and Boots Contract [1937] W.N. 
310; 81 Sox. J. 651, and I endeavoured to answer the letter 
by Mr. Ernest I. Watson, on the subject published in our 
issue of the 16th October. 

In that letter, Mr. Watson suggested that a purchaser should 
demand to see a will, although there has been an assent, 
because if the assent had been made in favour of a pecuniary 
legatee who had agreed to accept land in lieu of money, 
ad valorem stamp duty would be payable although the assent 
might not show that it was serving such a purpose. 

I shortly repliéd to that, and in our issue last week Mr. 
Watson states his views more fully. He says: “‘ It is doubt- 
less true that an assent ought not to be used to vest in a 
pecuniary legatee land which he has agreed to accept in lieu 
of his legacy, but one cannot always be sure that another 
solicitor will not wrongly use an assent for such a purpose, 
and in the analogous case of the surviving spouse of an 
intestate agreeing to accept land in whole or part satisfaction 
of his or her £1,000, it is somewhat natural for an assent 
to be used, as s. 48 (2) (a) of the A.E.A., 1925, refers to an 
appropriation in satisfaction of the charge. The Controller 
of Stamps, however, has ruled that such an assent is not 
exempted from stamp duty, save where the net estate other 
than personal chattels does not exceed £1,000.” 

Now, if Mr. Watson’s suggestion is right, it is obvious that 
sub-s. (7) of s. 36 of the A.E.A., 1925, is wholly ineffective. 
[ need not repeat that sub-section. In effect, it enacts that 
an assent by a personal representative shall be “ sufficient 
evidence ’’ that the person in whose favour it is given is the 
proper person to have the legal estate vested in him, and upon 
the proper trusts. The intention of that undoubtedly is to 
keep the will itself off the title. If, however, a purchaser 
is entitled to look at the will to ascertain whether the assent 
required to be stamped, the sub-section becomes of no value 
at all, for having seen the will the purchaser will have notice 
of the contents of it for all purposes, and have thrown upon 
him the obligation of being satisfied that the assent has 
been given to the proper person. 

I do not think that the court would give a decision having 
that result. 

It is true that it may happen, as Mr. Watson suggests, 
that an assent may be given in circumstances which attract 
stamp duty, but are not disclosed, and so a purchaser runs 
the risk, should the facts come to light at some time, of having 








to stamp the assent at his own cost. But is not that a risk 
which he must take ? 

It is material in this connection to remember the provisions 
of s. 5 of the Stamp Act, 1891, which reads :— 

** All the facts and circumstances affecting the liability 
of any instrument to duty or the amount of the duty with 
which any instrument is chargeable are to be fully and freely 
set forth in the instrument ; and every person who with 
intent to defraud Her Majesty— 

(a) executes any instrument in which all the said 

* facts and circumstances are not fully and truly set forth ; 

or 

‘* (b) being employed or concerned in or about the 
preparation of any instrument neglects or omits fully or 
truly to set forth therein all the said facts and circum- 
stances, 

shall incur a fine of ten pounds.” 

In view of that enactment, is not a purchaser bound to assume 
that all the facts and circumstances affecting the liability 
of an assent to duty have been duly set forth? I think that 
he is. 

If not, then a purchaser is always entitled to enquire 
whether the consideration stated in a conveyance was the 
true consideration. Is not a purchaser bound to assume that 
the consideration has not been understated? In making that 
assumption the purchaser runs some risk as, indeed, he does 
in other ways as well—let me take two illustrations. 

A conveyance states that the consideration for the grant is 
£500 and there is a certificate of value in the usual form. 
It may be that, in fact, the consideration passing was, say, 
£600, and if that should at some time be found to hawe been 
the case, the purchaser will find himself with an insufficiently 
stamped conveyance which he cannot use in evidence without 
paying the proper duty and a penalty. That is a risk which 
the purchaser must run. 

I know of a case which happened some years ago in which, 
so far as material, the facts were as follows. A was the owner 
of property which he wished to sell; B made an offer for it 
but A refused to sell to him knowing the purpose for which it 
was B’s intention to use it; A then contracted to sell the 
property to C, who, in turn, contracted to sell to B. C took 
& conveyance, and immediately afterwards conveyed to B, 
by a conveyance, which recited that he was a trustee for B 
of the property, whereas in fact he was not, but had simply 
resold to B at an enhanced price. The matter came before 
the court (it does not concern us how for our present purpose), 
and the solicitor who acted for both B and C went into the 
witness-box and swore that the recital was untrue and had 
been inserted only to save the ad valorem stamp duty on the 
conveyance to B! 

Now, in that state of things, I think that a purchaser from 
B, knowing nothing to the contrary, would have been bound 
to assume that the recital was correct, but he would, neverthe- 
less, have amongst his title deeds an insufficiently stamped 
conveyance. That was a risk that such a purchaser would 
have had to accept. 

Illustrations might, of course, be multiplied. 

The conclusion at which I arrive is that a purchaser must 
assume that, if there were any facts or circumstances which 
would attract stamp duty to an assent by a personal repre- 
sentative, those facts or circumstances would have been stated 
and he cannot require to see the will to ascertain whether 
that is so, and I do not see that he runs more risk in making 
that assumption than he does in assuming that the considera- 
tion is truly stated in other documents requiring an ad valorem 
stamp duty. 

Before leaving this subject I may refer to a decision which 
is not directly in point upon the subject which I have been 
considering, but may not be without bearing upon it. It is, 
at any rate, an interesting decision. In Weir and Pitts’ 


Contract (1911), 55 Sox. J. 516, it was held that when property 
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has been conveyed for a consideration less than its full value, 
the fact that stamp duty has only been paid in respect of the 
consideration mentioned in the conveyance, and not, as 
required by s. 74 of the Finance (1909-10) Act, 1910, in respect 
of the value of the property, will not affect a subsequent 
purchaser for value. Warrington, J., however, based his 
decision upon the construction which he put upon s. 74 (5). 
His lordship, after referring to that section, said: ‘“‘ It is 
said that this means that at any time hereafter a subsequent 
purchaser for value may be attacked on the ground that a 
previous conveyance was not properly stamped. The section 
only means that at the time a conveyance comes to be stamped 
the commissioners may raise a question whether the considera- 
tion mentioned in it is adequate, or whether, under the 
circumstances, the transfer confers a substantial benefit. 
Once the conveyance is stamped the provisions of the sub- 
section are at an end so far as any subsequent purchaser 
is concerned. It would be intolerable that he should have his 
conveyance prejudiced by what had taken place between other 
parties and the commissioners at a previous sale.” 








Landlord and Tenant Notebook. 


AN option for renewal is frequently, and option to purchase 

is sometimes, made conditional on perform- 
Forfeiture ance of the tenant’s obligations. One 
after exercise appreciates the importance of such a 
of Option to condition more readily in the case of an 
Purchase. option for renewal than in the case of 

an option for purchase, when only an 
unforeseen rise in land values may enable the landlord to 
turn it to account. However, if there be no such condition, 
can the landlord destroy the option, after its exercise but 
before completion is due, by himself exercising a power of 
re-entry ? 

There is only one English authority on the point, that of 
Raffety v. Schofield [1897] 1 Ch. 937., The facts were that the 
plaintiff, the owner of valuable Kensington land ripe for 
development, entered into a building agreement with the 
defendant. The defendant undertook to complete agreed 
buildings by a certain date, and was then to be entitled 
to a ninety-nine year lease. In the meantime he was to pay 
rent quarterly. A forfeiture clause covered any breach 
of the agreement. The tenant, if he desired to purchase, 
could do so for an agreed figure by leaving a notice to that 
effect, completion to be performed on the quarter-day that 
happened next after three months from its service. Rent 
was to be paid up to completion, apparently with the purchase- 
price. On the giving or leaving of the notice, the tenant should 
be ‘deemed the purchaser of the premises.”’ 

The defendant, as was found, incurred a forfeiture of the 
building agreement by reason of delay in his operations. And 
when he served notice exercising his opinion to purchase, the 
plaintiff replied (after nearly a month) by a notice purporting 
to determine the building agreement and stating his intention 
to re-enter, following this up with an action asking for an 
injunction to restrain the defendant from trespassing. 

As Romer, J., observed at the commencement of his 
judgment, the action gave rise to points of some difficulty. 
The expression “ Gilbertian situation’ was perhaps not in 
vogue at the time, or it might well have been applied to the 
facts before his lordship. ‘The Mikado” had _ been 
produced in 1885, however, and it might well have been said 
that the defendant was claiming, as it were, to be purchaser 
of Titipu while not caring whether he was at the moment 
also tenant or ex-tenant or ex-intending tenant of that 
hereditament. 

His lordship resolved the difficulty in this way. The 
contract of purchase brought into being by the defendant’s 
notice created fresh rights and liabilities without destroying 
the “ leasing parts ”’ of the building agreement. The re-entry 





clause in the latter did not affect the contract of purchase. 
And while there was something to be said for ordering the 
defendant to retire from possession pending completion, what 
the agreement really contemplated was that he should remain 
and then pay rent for the interim possession. 

Further, there was the well-known principle by which a 
purchaser was equitable owner, the vendor being a trustee 
with, however, a right to protect his interest; but in this 
case the plaintiff's interest was not jeopardised by the 
defendant continuing in occupation. 

Another way of expressing the reasoning underlying the 
decision would be this ; what title (using that word not in the 
strict real property law sense, but in its general jurisprudential 
sense), if any, had the defendant to occupy the land when the 
writ was issued ? To be entitled to occupy, he must be either 
tenant or licensee. Analysing the situation, one is driven 
to the conclusion that he had originally one title, that of a 
yearly tenant ; that after he had given notice exercising the 
option to purchase, he had two titles, one as yearly tenant 
and the other as licensee; that the notice of forfeiture destroyed 
the former title, but had no effect on the latter. 

A somewhat similar point has since arisen in Scotland, in 
the case of Penman v. Mackay [1922] 8.C. 385. The pursuer 
in these proceedings had been granted a ten-year lease by the 
defender. The lease obliged him to carry on the business of 
a garage proprietor on the premises and forbade alienation 
without consent; it also contained an option to purchase 
on giving six months’ notice expiring with the Whitsun term. 
When the lease had run some seven years, the pursuer broke 
both conditions mentioned by transferring his business to a 
limited company; it will be observed that as regards the 
obligation to carry on the business on the premises, the 
breach would be a continuing one. The defender was 
aware of this and entered into negotiations for an increase of 
rent. These broke down, and the pursuer then gave notice 
exercising his option. The defender’s reply was to remind 
him of his breaches of condition and a few months later, before 
Whitsun, she served a notice of irritancy, i.e., forfeiture. 

At first instance it was held, Raffety v. Schofield being cited, 
that the notice exercising the option to purchase was effective 
despite the previous infringements of the lease which provided 
it, for it was of a separate and independent character ; but this 
decision was reversed on appeal, on two different grounds. 
The first was that the reply of the defender to the notice 
exercising the option reserved the right of forfeiture, and the 
pursuer could not be allowed to take advantage of a post- 
ponement of legal steps pending negotiation of new terms. 
This view is not likely to commend itself to English courts, which 
have ever set their faces against any cat-and-mouse business 
when a right of forfeiture has accrued and the landlord 
become aware of the fact. But another ground was that the 
pursuer, having assigned his interest, could not give a notice 
of purchase unless the defender refused to accept the company 
as assignee ; for an assignment in breach is a valid assignment 
between the parties to it, and may be recognised by the 
landlord if it suits him. This, of course, puts a different 
complexion on the matter, for there was no evidence of any 
recognition ; the statement of facts does not mention who— 
the original tenant or the company—had paid the rent since 
the assignment. 





Surrey Standing Joint Committee has, says The Times, 
reported to the county council a decision to inform the Surrey 
Justices’ Clerks Committee that it is not prepared to make 
any alteration in the existing salary scale for Justices’ clerks. 
The Clerks’ Committee had asked that salaries should be 
increased by 14 per cent. in wholly urban areas, by 10 per 
cent. in partly urban or partly rural areas, and by 74 per cent. 
in wholly rural areas, and that a further small increase should 
be considered in a year or two’s time, if justified by increased 
work. The application was made on the ground of extra 
work and expense arising from the operation of the Money 








Payments (Justices Procedure) Act, 1935. 
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Our County Court Letter. 
THE CONTRACTS OF GARAGE MANAGERS. 


In Cottee and Edwards v. Baker, recently heard at Nottingham 
County Court, the claim was for £5 12s. 9d., as the price of 
goods sold, and the counter-claim was for £27 10s., as damages 
for wrongful dismissal. The defendant admitted the claim, 
and his case on the counter-claim was that he had been 
appointed under an agreement as service manager of the 
plaintiffs’ garage for five years from January, 1935, and 
thereafter from year to year. The agreement was subject 
to termination if the defendant failed to perform any of 
the conditions, or was guilty of gross misconduct. Although 
the defendant had been accused of using bad language, in 
front of a customer, the latter had accepted an apology and 
thought no more of it. There had, therefore, been no gross 
misconduct under the agreement. The plaintiffs’ case was 
that the defendant, having used the word “liar” in the 
presence of a customer, had rightly been reduced to the 
position of service engineer, whereby the above contract 
was properly terminated. The defendant had nevertheless 
left of his own accord, but had obtained work elsewhere, three 
weeks after leaving. His Honour Judge Hildyard, K.C., gave 
judgment for the plaintiffs on the claim and for the defendant 
on the counter-claim for £25 10s. and costs. 


MERGER OF CONTRACT IN CONVEYANCE. 


In the recent case of Gibson v. Waldron, at Bromsgrove 
County Court, the claim was for £80, and the counter-claim 
was for £10 for damages for breach of contract in each case. 
The plaintiff's case was that on the 15th August, 1931, she 
agreed to purchase 1 acre of land for £100 and a conveyance 
was executed. In 1935 it was found that the land did not 
measure | acre, but only seven-eighths, and the shortage was 
equal to the site of another house. Owing to the increased 
value of the land, the loss was £80. Expert evidence was 
given that the area of the land was 4,300 square yards, or 
540 yards short of an acre. A submission was made that 
there was no case to answer. His Honour Judge Roope 
Reeve, K.C., upheld the submission and observed that the 
parties had jointly measured up the land, and the conveyance 
clearly marked out what was intended to be conveyed. The 
parcels referred to “‘ an acre or thereabouts,” with the unusual 
addition ‘‘ more or less” as if to ensure avoiding a dispute. 
The conveyance was accepted for what was bargained for, 
and any claim on the contract accordingly failed. As regards 
the counter-claim, the plaintiff had admitted only having 
erected rabbit wire, which was not “‘ a suitable fence 4 feet 
high” as stipulated. A declaration was made that the 
plaintiff was bound to erect a suitable fence, with liberty to 
the defendant to apply, if not erected within one month. 


THE QUALITY OF MOTOR CARS. 


In Swan v. Crisp, recently heard at Lincoln County Court, 
the claim was for £7 10s., as the balance of the purchase price 
of a motorcar. The latter had been sold for £8 10s., of which 
£1 was to be paid at once and the balance at £1 a month, in the 
event of the car being restored to running order by the 
defendant. The defendant’s case was that the car was 
dismantled when bought, and five weeks were occupied in 
re-assembling it at a cost of £4. When it took the road, it 
used 2} gallons of oil, a burst tyre cost 11s. 6d., and repairs 
to lights 7s. 6d. It finally stopped on a hill and the defendant 
returned home by taxi at a cost of 14s. The plaintiff was 
informed that the car was not satisfactory, but he did not want 
it back, and it was sold for scrap for 35s. His Honour Judge 
Langman observed that the issue was whether the defendant 
had manifested his dissatisfaction in a reasonable time. The 
defendant could not be held to have accepted the car, and 
judgment was given in his favour with costs. 





Reviews. 


Medico-Legal Aspects of the Ruxton Case. By Joun GLAISTER, 
M.D., D.Sc., Barrister-at-Law, and JAMes Couper Brash, 
M.A., M.D., F.R.C.S. Edin. 1937. Crown 4to. pp. xvi and 
(with Index) 284. Illustrated. Edinburgh: E. & S. 
Livingstone. 21s. net. 


This exhaustive and highly technical survey of a problem 
to the solution of which there was devoted an unusually high 
degree of surgical skill and physiological learning, constitutes 
a brilliant contribution to medico-legal science and deserves 
world-wide attention. It bears the stamp of high authority and 
first-hand knowledge, for the joint authors took a leading part 
in the reconstruction of the remains found in the ravine near 
Moffat, and at Ruxton’s trial their evidence was of crucial 
importance. Even persons unused to medical technicalities 
cannot fail to be fascinated by the sustained brilliance of the 
inductive reasoning which brought order and a solution out of 
this gruesome chaos. Doctors, police officers, coroners and 
others whose work brings them in contact with surgical and 
anatomical problems have here a work of first-rate importance 
which raises the trial to the rank of a classical case. They will 
find the detailed account of the methods applied to this 
investigation both clear and illuminating. There are several 
valuable appendices, including an interesting account of the 
comparison of the skulls and portraits of a number of historical 
persons. 


A Short Manual of Hindu Law. By H. D. Cornisn, of the 
Inner Temple, Barrister-at-Law. 1937. Demy 8vo. 
pp. xxiii and (with Index) 156. London: Stevens & Sons, 
Ltd. 6s. net. 


The little work by a former judge of the High Court at 
Madras is primarily designed to be of assistance to students. 
The author has achieved an ordered abridgment of an 
exceedingly complicated system of law, and in so far as his 
book has faults it suffers from excessive compression. For 
example, a student may well find some difficulty in grasping 
the exact distinction between sapindas and sagotras (pp. 8-9). 
Here and there one finds a certain looseness of phrasing, but 
on the whole this book has accomplished its difficult task 
very well and constitutes a useful addition to the student’s 
library. 

By Ronatp Srapies and 
Demy 8vo. pp. xiv and 
Taxation Publishing Co. 


National Defence Contribution. 
Roy E. Borneman. 1937. 
(with Index) 124. London: 
Ltd. 7s. 6d. net. 


This consideration of a particularly difficult experiment 
in taxation which may well prove more than a temporary 
measure comes very opportunely for the guidance of those 
who are feeling their way towards a solution of its many 
problems. The relevant sections of the Finance Act, 1937, 
are treated separately with a clarity which goes far to elucidate 
them, and several practical examples illuminate the scheme 
of the legislature. There is a very useful table of the abate- 
ments allowed under s. 21. 





Books Received. 
Investor's Register. Second 
Gee & Co. (Publishers) Ltd. 


Private 
London : 


“ The Accountant” 
Edition, 1937. 
6s. net. 

Income Tax Grossing up and Deduction Tables. 1937. 
London: Gee & Co. (Publishers) Ltd. Is. net. 

Mews’ Digest of English Case Law. Quarterly Issue, October, 
1937. By G. T. Wuirrietp Hayes, Barrister-at-Law. 
London: Sweet & Maxwell, Ltd. ; Stevens & Sons, Ltd. 

By Freperick OswaLp. 1937. 

London: Frederick Muller, Ltd. 


With You, Mr 
Crown 8vo. 
7s. 6d. net. 


Hilary. 
pp. 314. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 
taken in consequence thereof. ll questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





Powers of Governing Director. 


(). 3512. In the articles of association of an unlimited 
company having a share capital, it is provided as follows: 
* The Governing Director whilst she holds the office of 
Governing Director may from time to time and at any time 
appoint any other persons to be managing or other Directors 
of the Company, whether permanent or otherwise, and may 
define, limit, and restrict their powers, and may fix and 
determine their number, remuneration and duties, and may 
at any time remove any Director howsoever appointed, and 
may at any time convene a General Meeting of the Company. 
Every such appointment or removal must be in writing 
under the hand of the Governing Director.” Can the govern- 
ing director, by her will, appoint a person to be managing 
director of the company, such appointment to take effect on 
her death ? 

A. The powers of the governing director can only be exer- 
cised ‘ whilst she holds the office,” as stated in the article. 
She cannot therefore appoint another person by will, as this 
only operates on her death, i.e., after she has ceased to hold 
office. 


When after an Assent ro a Trust ror SALE TITLE CAN BE 
TAKEN FROM THE WILL TRUSTEES AND WHEN NOT. 

Q. 3513. By her will, made in 1906, A appointed C.D.E. and 
F, to be the executors and trustees thereof, and devised and 
bequeathed certain real and personal property to her trustees, 
their heirs, executors, administrators and assigns respectively, 
upon and for the trusts and purposes therein expressed, 
which included a trust for sale and conversion and a power to 
postpone sale and conversion for so long as they should think 
fit. A died in 1908, and her will was proved in 1909 by the 
executors therein named. C, one of the executors, died 
in 1910, and in 1928 the surviving executors D.E. and 
F, as personal representatives, assented to the vesting in 
themselves of the real estate upon trust for sale, and to stand 
possessed of the net proceeds of sale upon the trusts declared 
in the will of A, and the assent contained a declaration that 
the statutory power to appoint new trustees applied to that 
assent. Since the date of the assent there have been two 
appointments of new trustees of the will, but there have been 
no separate appointments of new trustees of the assent. 
The trustees are now selling some land. I am acting for the 
purchaser. Can I safely accept a conveyance by the trustees 
of the will ? 

Nore.—The necessity for two appointments of new 
trustees where there has been an assent by the executors 
of a will in favour of themselves as trustees for sale, is discussed 
at pp. 1227 and 1228 of the 1935 Supplement to the 
“ Encyclopaedia of Forms and Precedents.”” It would appear 
from this that the trustees of the will could give a good title ; 
but, as the point has been the subject of question, I should like 
your opinion, please. 

A. We do not think that our subscriber can accept title 
from the trustees of the will. It is to be noted that the 
assent was not upon the trust for sale of the will, but was 
“upon trust for sale.” Thus, in our opinion, a new trust for 
sale was created and title must be taken from the trustees of 
that trust (that is to say, from the trustees of the assent), as 
distinct from the trustees of the will. Had the assent been 








In matters of urgency answers will be forwarded by post if a stamped 





‘upon the trust for sale of the will, etc., etc.” then, in our 
opinion, title could have been taken from the trustees of the 
will, no new trust for sale having been created. See on the 
point generally, Emmet’s “ Notes on Perusing Titles,” 
12th ed., vol. II, pp. 549 and 550. 


Director’s Share Deals. 


Y. 3514. A is a director of an English limited company, the 
X Company Limited. A deals in certain shares on the Stock 
Exchange through C, a firm of stockbrokers, as a result of 
which he makes a loss. The bought and sold notes are made 
out by © in A’s name and an account is sent to A showing 
an amount due to C. A thereupon sends C a cheque of the 
X Company Limited for the amount due and the cheque is 
signed by A and countersigned by B, one of his co-directors. 
The cheque is duly met. D, the chairman of the X Company 
Limited, now writes to CU stating that he has been investigating 
the company’s accounts, and asks whether C has ever received 
any instructions from the X Company Limited for the sale 
and purchase of the shares (which C has not), and in default 
of such instructions demands repayment of the money to the 
X Company Limited. Can the X Company Limited success- 
fully maintain an action against C for the money in the 
circumstances ? It would appear that the company’s remedy 
is against A not against ©. Any reference to authorities will 
be appreciated. 

A. The relevant principle is that the funds of a company 
are a trust fund, and may be followed into the hands of any 
alienee who takes with notice of their ultra vires application. 
On the facts stated, it does not appear that C had notice that 
A’s action was ultra vires, as the company’s cheque may have 
been made out to C at A’s request, on the assumption that the 
company was indebted to A, e.g., for director's fees. C was 
not put upon enquiry, on receipt of the company’s cheque, 
and it is difficult to see how the company can have any cause 
of action against C. The remedy is therefore against A, as 
suggested. 


Tithe Act, 1936. 


Q. 3515. Must a redemption annuity under the Tithe 
Act, 1936, be specifically mentioned as an incumbrance 
in (a) the contract for sale, and (6) the conveyance or instru- 
ment of transfer? See s. 13, sub-s. (8), (10) and (11) of 
the Act ? 

A. A redemption annuity must be disclosed in both docu- 
ments, as a result of the section quoted. 


Tenancy of Market Garden. 


Q. 3516. In 1936, A demised market-garden land to B for 
seven years. The covenants in the lease as to keeping the 
land free from weeds and in good garden culture have been 
broken. B’s advisers contend that A’s only remedy is by 
arbitration at the end of the lease. Will you please advise 
what (if any) are A’s present remedies ? 

A. The lease doubtless contains a proviso for re-entry, 
the right to which has apparently arisen. If B has broken 
the rules of good husbandry, A should succeed in an action 
for recovery of possession. The latter is the only means 
of testing the soundness of B’s contention, as the question 
is one of degree. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


| NovemMBer.—On the Ist November, 1746, Henry Erskine, 
second son of the tenth Earl of Buchan, 
was born in Gray’s Close, Edinburgh. 


2 NoveMBER.—The death of Sir Henry Curtis Bennett 
on the 2nd November, 1936, was more 

dramatic than any scene in the great trials in which he had 
played so conspicuous a part. In the festive social atmosphere 
of the dinner of the National Greyhound Racing Society, at 


the Dorchester Hotel, he had risen to reply to the toast of 


“The Guests.” The wit to which the company had looked 
forward did not fail, and it was with a jest on his lips and the 
laughter of his friends in his ears that he suddenly collapsed 
and fell. So the great advocate breathed his last. 


3 NovEMBER.—An extraordinary scene occurred at the 
Four Courts in Dublin on the 3rd November, 
i891. Tim Healy had been reading his briefs in the Bar 
library there, when he was told that a gentleman wished to 
see him in the coffee-room. On his way he was accosted by 
a tall young man who produced a riding whip and commenced 
a violent assault upon him. The struggle that ensued 
attracted a large crowd of barristers and solicitors, and 
eventually the pair were separated. Healy, declaring that 
the man was drunk, at once resumed his work. The assailant 
was a nephew of Parnell, and the affair was generally regarded 
as an incident in the war of the Parnellite factions. 


{ NovEMBER.—Generation after generation, the rapacity 
of building contractors and the short- 
sightedness of those who hold the destinies of London, do 
irreparable injury to its amenities. A blatant example was 
the sale of the old Queen’s Bench Prison in Southwark, 
on the 4th November, 1879. It had been hoped that the 
site might be secured as a recreation ground for south-east 
Londoners, but the speculators won the day, and at a 
price of £20,000 the historic ground was abandoned to the 
undistinguished constructions that occupy it to-day. 


5 Novembper.—Old-fashioned melodrama was surpassed 
by the trial of the Marquis de Nayve at 
Bourges, which ended with an acquittal, on the 5th November, 
1895. The scion of a noble but impoverished house, he had 
been forced to work as a minor Government official till 
through a matrimonial agency, he had succeeded in marrying 
an heiress. This lady already had a twelve year old son, 
the fruit of an early indiscretion, brought up by a foster- 
mother in ignorance of his parentage. The Marquis immedi- 
ately put him into a seminary to study for the priesthood, 
but soon he became restless and showed a determination to 
probe the mystery of his birth. Then his step-father took 
him on a secret journey to Italy, from which he never returned. 
His body was found at the foot of some rocks in the Bay of 
Naples. So well was the affair concealed that ten years passed 
before the trial revealed the story. In the result no one ever 
knew the truth. But the deadly hatred and malice evinced 
towards the prisoner by his wife who was his accuser certainly 
contributed to his acquittal. 


6 NovemBer.—How rural was once Lincoln’s Inn may be 

seen from an order of the 6th November, 

1496: “ If any one of the Society shall hunt or kill any coney 

within the Conyeyard or within the metes and bounds of the 

same he shall forfeit on each occasion 20s. No one of the 

Society shall carry his bow bent nor shoot arrows within the 
Conyeyard aforesaid under a penalty of 3s. 4d. 


7 NoveMBER.—On the 7th November, 1866, Sir James 
Knight Bruce died within a fortnight of 

his resignation from the Court of Appeal where he had served 
for over fifteen years, from its very establishment, sitting all 








the while as its senior member. His profound judgments 
were often enlivened by a real vein of wit. 
THe Week’s PeRsonatiry. 

Born in an upper flat in a tall house in Gray’s Close, 
Edinburgh, two of the sons of the noble but straightened and 
impoverished Earl of Buchan were strangely treated by 
fortune. Thomas having been first a midshipman in the 
navy and then a lieutenant in the army, risked all to be 
called to the English Bar in 1778, attained an unparalleled 
position as its foremost advocate and eventually grasped the 
Great Seal and a peerage. Henry went to the Scottish Bar 
ten years earlier, yet though his talents were not less he 
climbed no higher than to be Lord Advocate and Dean of the 
Faculty of Advocates, never reaching a seat upon the Bench. 
Here is his portrait by one who knew him: * A tall and rather 
slender figure, a face sparkling with vivacity, a clear sweet 
voice and a general suffusion of elegance gave him a striking 
and pleasing appearance. He was nearly the same in private 
as in public, the presence of only a few friends never 
diminishing his animation nor that of the largest audience 
his naturalness. No  boisterousness ever vulgarised, no 
effort ever encumbered his aerial gaiety Wherever 
there was a litigant—civil, criminal, fiscal or ecclesiastic 
there was a desire for Harry Erskine, despair if he was lost, 
confidence if he was secured.” 


‘“ LAWYERS WERE CHILDREN ONCE.” 

In a recent case at Kildare against a schoolmaster who 
was said to have struck a boy unjustifiably, District Justice 
Reddin recalled his own past sufferings under the cane and 
noted different methods of mitigation, such as ‘* withdrawal ”’ 
(or letting the hand go with the blow), and the “* side-step ’ 
(whereby the stroke recoiled on the striker). Perhaps some 
future Chief Justice may read and take advantage of these 
hints, for the childhood of the sages of the law hardly ever 
seems to have been preternaturally virtuous. Lord Chancellor 
Hatherley was expelled from Winchester, Chief Baron Pollock 
was heartily disliked by his headmaster at St. Paul’s and 
Lord Eldon has left us a very complete account of the various 
offences for which he was flogged ; robbing orchards was an 
honourable exploit for which he suffered more than once. 
An eight-mile expedition to Chester-le-Street, then famous for 
shortcake, a self-indulgence which involved his staying away 
a whole night, also drew down on him parental chastisement. 


THE TREADMILL. . 


During reconstruction work at the County Hall, Aylesbury, 
there was recently discovered a stone slab recording the 
installation of a treadmill in 1817 * for the beneficial use of 
convicts” in the county gaol. How beneficial it was may_ 
be judged from the fact that many prisoners working six to 
ten hours a day contracted tuberculosis owing to the severe 
chills caught during their brief periods of rest in the draughty 
prison buildings. At Bedford, the number of feet of ascent 
in a ten-hour day was 5,000, at Worcester, 14,000. When 
exhausted convicts were killed by accidents on the wheel, 
authorities a century ago generally put it down to their 
“perverse and wilful misconduct.” Just as the guillotine 
was the invention of a particularly humane doctor, so this 
dreadful instrument owed its origin to one Cubitt of 
Lowestoft, ‘a gentleman of science, of extensive connections, 
and of gentle and pleasing deportment.”’ In 1883, Mr. Justice 
Day, with characteristic thoroughness, took a spell on the 
Leeds treadmill and found it so exhausting that he decided 
to reduce his sentences. 





The Minister of Health, The Rt. Hon. Sir Kingsley Wood, 
M.P., has appointed Mr. H. A. de Montmorency, O.B.E., 
to be a Principal Assistant Secretary, and Mr. T. Lindsay to 
be an Assistant Secretary, of the Ministry of Health. 
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Notes of Cases. 
Court of Appeal. 


Wiltshire Bacon Co. Ltd. ». Associated Cinema 
Properties Ltd. 


Greene, M.R., Romer and MacKinnon, L.JJ 
14th and 15th October, 1937. 


Pracrice—Costs—ANcIENT LiGguts—ACTION IN RESPECT 
or OBSTRUCTION BY BuILDING--CLAIM FoR INJUNCTION 
AND DamMaGEs—Morion ror INJUNCTION STOOD OVER 
TILL TRIAL—UNDERTAKING BY DEFENDANTS AND CROSs- 
UNDERTAKING IN DAMAGES BY PLAINTIFFS—-PAYMENT 
intro Court BY DrFrENDANTS—DENIAL OF PLAINTIFFS’ 
Rigut to INJUNCTION—ACCEPTANCE OF Sum BY PLAIN 
TirFFsS—No Insgury in Cross-UNDERTAKING—Costs OF 
Motrion—R.S.C. Ord. XXII, r. 2 (3). 

Appeal from a decision of Farwell, J 

The plaintiffs having commenced an action claiming an 
injunction to restrain the defendants from continuing with 
the erection of a building so as to obstruct their ancient 
lights and also damages, there came on in the Vacation 
Court on the 7th October, 1936, a motion by the plaintiffs 
for an injunction in terms of the writ. The motion stood 
over till the trial, there being embodied in the court’s order an 
undertaking by the plaintiffs (a) to abide by any order the 
court might make as to damages if it should consider that the 
defendants had sustained any by reason of the undertaking 
thereinafter contained which the plaintiffs should pay, and 
(6) to set the action down for trial forthwith and an undertaking 
by the defendants till judgment in the action not to increase 
the rate of construction of their proposed building. It was 
also ordered that no pleadings should be delivered, that the 
issue should be tried on the facts stated in the affidavits 
filed on the motion, and that the parties should within seven 
days exchange lists of documents relating to the matters in 
question. The costs of the motion were reserved to be 
dealt with at the trial. On the 4th November, the defendants 
paid £300 into court, contending by their notice that it was 
enough to satisfy the plaintiffs’ claim for damages, liability 
for which they admitted, and denying the plaintiffs’ right 
to an injunction. On the 12th November, the plaintiffs 
obtained payment out to themselves and, by Ord. XXII, 
r.2 (3), became entitled to the costs of the action up to the 
date of payment in. In accepting the sum, they abandoned 
the claim to an injunction. Farwell, J., held that the 
plaintiffs had never established their right to the injunction 
which they claimed, and were consequently liable for any 
damages which the defendants might have suffered as a result 
of their undertaking on the motion. His lordship further 
held that by accepting the sum paid into court and aban- 
doning their claim for an injunction, the plaintiffs had placed 
themselves in the same position as if they had sought an 
injunction and failed to obtain it, and should, therefore, 
pay the costs of the motion. The plaintiffs were given 
the costs of the action down to the date of the payment in. 
An inquiry was ordered as to the damages, if any, sustained 
by the defendants by reason of their undertaking. 

GREENE, M.R., allowing the plaintiffs’ appeal, said that 
there was only one cause of action but there were alternative 
remedies, and a plaintiff who established an infringement of 
his right to light was primd facie entitled to an injunction, 
which in the old days would have been the only remedy for 
him in a court of equity. Now if he established his right to 
an injunction the court had a discretion, on consideration of 
all the circumstances, to substitute a remedy in damages 
only. His lordship would have thought that where a plaintiff 
who had previously obtained an injunction on motion, the 
costs being reserved, had at the trial established his cause of 
action but been awarded damages only, as a general rule, 
he would have been given the costs reserved, since he had 








been forced to bring the action and had established his 
prima facie right to an injunction, losing it only because the 
judge had decided on the facts that damages would be the 
proper remedy. His lordship was not laying down a hard 
and fast rule, because in some cases the facts might justify 
the giving of the reserved costs to the defendant, but the 
normal order would be to give the plaintiff the costs. It did 
not follow because at the trial the court in its discretion 
declined to grant an injunction, that an injunction granted 
on motion had necessarily been such that the plaintiff 
had not been justified in asking for it, and should, therefore, 
bear the costs of the motion. At the time of the motion the 
defendants contested the plaintiffs’ right to any relief at all. 
If the plaintiffs had not taken the money out of court and 
had continued to trial and at the trial had obtained only 
damages, the payment into court would have had an effect 
on the costs, but the mere fact that the plaintiffs had not 
obtained an injunction at the trial would not have had any 
necessary bearing on the propriety of launching the motion. 
In the absence of other circumstances which made the 
launching of the motion in other ways improper, the plaintiffs 
would be entitled to the reserved costs. As to the inquiry 
as to damages, the position was that at the time of the 
motion the defendants were contending that there was no 
infringement of the plaintiffs’ rights and that it would be 
unjust to grant an injunction interfering with their building. 
But instead of pursuing this argument to the bitter end, they 
had come to an arrangement and given an undertaking. 
They were then disputing the plaintiffs’ right to any relief 
at all, but afterwards abandoned that attitude by admitting 
infringement. The plaintiffs were not put in the dilemma 
of either refusing to take the money out of court, risking the 
consequences of going to trial to establish that they were 
right in obtaining that undertaking, or else taking the money 
out of court and automatically submitting to an inquiry as 
to the damages caused by the undertaking having been given. 
The plaintiffs had, by the defendants’ admission, established 
their cause of action, and the fact that they had not pressed 
for an injunction or even the fact, if it were such, that they 
would not have obtained it from the court, did not necessarily 
imply that the undertaking should not have been asked for 
or accepted. There might be cases in the circumstances of 
which an undertaking should not have been asked for and 
an undertaking as to damages should be granted, but that 
was not so here. 

Romer and Mackinnon, L.JJ., agreed. 

CounseL: Harman, K.C., and A. E. Clark; Sir Herbert 
Cunliffe, K.C., and J. Nesbitt. 

Souicirors : Sharpe, Pritchard & Co., for Ryland, Martineau 
& Co., of Birmingham ; H. S. Wright & Webb. 

{Reported by FRANcISs H. Cowper, Esq., Barristec-at-Law.) 


Kevorkian v. Burney. 
Greer and Scott, L.JJ. 18th October, 1937. 


PractTicE—OrpDER FoR Security For Costs—APPEAL 
INSTRUCTIONS OBTAINED FROM PLAINTIFF RESIDING 
ABproap—LoNG VACATION INTERVENING BEFORE INSTRUC- 
TIONS ReceEIvVED—EXTENSION OF TIME—R.S.C., Ord. LVIII 
r. 15. 


In 1932, the plaintiff, a New York art dealer, purchased 
from the defendant, a London art dealer, for 300,000 French 
francs (the equivalent of which in sterling was £3,335) a 
statue which, according to his contention, the defendant 
warranted to be of Greek work belonging to the sixth century 
B.C. On the 13th May, 1937, having paid the price and 
taken delivery of the statue, he commenced an action 
claiming return of the money or alternatively damages on 
the ground that the warranty had been broken in that the 
statue was not of Greek workmanship of the sixth century 
B.C, The defendant having applied to a Master for security 
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for the costs of the action on the ground that the plaintiff 
resided outside the jurisdiction, an order was made on the 
23rd July that security should be given in the sum of £75, 
though the statue was in England and the plaintiff’s solicitors 
had offered to instruct the company in whose custody it was 
not to part with it unless by consent of the defendant or by 
order of the court. On the 27th July, the plaintiff appealed 
to Goddard, J., in chambers. The appeal was dismissed, 
but no application for leave to appeal to the Court of Appeal 
was then made, because it was thought necessary to obtain 
the plaintiff's instructions, and a letter was written to him 
immediately explaining the position. His cabled reply was 
not received before the end of the Trinity Sittings and an 
application could not be made in the Long Vacation. On 
the 14th October, application was made for leave to appeal, 
but this Goddard, J., refused. The plaintiff now moved the 
Court of Appeal for leave to appeal notwithstanding that the 
time limited for so doing had expired. 

Greer, L.J., in giving judgment, said that the application 
was (1) for an extension of time to appeal against the learned 
judge’s decision, and (2) for leave to appeal. At the hearing 
before the judge in chambers counsel was not called upon to 
ask for leave to appeal or for extension of time without 
having first had an opportunity of communicating with his 
client abroad and getting his instructions. It would be a 
denial of justice not to extend the plaintiff's time for presenting 
his appeal and to refuse him leave to appeal. There was 
some substance in his grounds of appeal and a reasonable 
explanation for the delay. His lordship referred to Jn re 
Coles and Ravenshear [1907] 1 K.B., at p. 4, In re Helsby 
[1894] 1 Q.B., at p. 742, and In re Manchester Economic 
Building Society, 24 Ch. D. 488, and said that after Baker v. 
Faber [1908] W.N. 9, Ord. LVIII, r. 15, was altered by the 
insertion at the beginning of the words: ‘Subject and 
without prejudice to the powers of the Court of Appeal under 
Ord. LXIV, r. 7.” It had been said in In re J. Wigfull & Sons’ 
Trade Mark [1919] 1 Ch., at p. 58, that it did not follow 
that in all cases of a mistake the effect of the earlier authorities 
had been done away with by the alteration in the Rules. 
This, however, was not a case of mistake, but of difficulty 
arising from the date on which the appeal from the Master 
was heard and the necessity for communicating with the 
plaintiff abroad, when the matter had to be explained by 
letter and a cablegram would not have been sufficient. The 
time would be enlarged and leave to appeal would be given. 
As, however, there had possibly been more delay in making 
the application than there need have been, the appeal would 
be allowed without costs. 

Scott, L.J., agreeing, observed that in A. H. Selwyn, Ltd. 
v. Baker [1924] W.N. 175, the attention of the court was 
not drawn to Baker v. Faber, supra, nor to the change in the 
form of the rule. 

CounsEL: W. A. Davies ; Hon. Quintin Hogg. 

Soxicrrors : Cardew Smith & Ross ; Jacobson, Ridley & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Bynoe v. General Federation of Trade Unions Approved 
Society. 
yreene, M.R., Romer and MacKinnon, L.JJ. 
28th and 29th October, 1937. 


MepicineE—QvaLiFiepD Mepicat Practitioner—Nor Reais- 
TERED UNDER Dentists Acts, 1879 anp 1921—DeEnNTAL 
SERVICES TO MEMBER OF APPROVED SocreTyY—NATIONAL 
Hearty Insurance Act, 1928 (18 & 19 Geo. 5, c. 14), 
s. 16 (3)—Dentat Benerit Reautations, 1930 (8.R. & O., 
1930, No. 1060). 

Appeal from a decision of Simonds, J. (81 Sox. J. 551). 


The plaintiff was a qualified and registered medical prac- 





titioner, though not registered as a dentist under the Dentists 
Acts, 1878 and 1921. In February, 1935, he gave dental | 


treatment to a member of the defendant society to which he 


sent an account of charges amounting to £1 12s. 6d. on the 
prescribed form known as a “ dental letter.” The defendant 
society wrote to the patient saying that it could not pay the 
charges or deal with the letter as the plaintiff's name was not 
on the register of dentists. It suggested that he should obtain 
an estimate from another practitioner. In this action the 
plaintiff claimed to be entitled to give dental services and 
receive payment in respect thereof from the defendant society 
under r. 21 (1) of the Dental Benefit Regulations, 1930. 
Simonds, J., having dismissed the action, he appealed, 
appearing in person. (By r. 2 of the Regulations a dentist 
was defined as “* a person who is duly registered in the dentists’ 
register . . .”’) 

GREENE, M.R., dismissing the appeal, said that two classes 
of persons were entitled to practice dentistry: (1) dentists 
whose names appeared in the register kept under the Dentists 
Acts ; and (2) registered medical practitioners who were not 
on the dentists’ register. Under the National Health Insurance 
Acts, benefits were to be administered by approved societies 
and the scheme of the Acts provided that a practitioner 
should obtain his remuneration not from the patient but from 
the society to which the patient belonged. In providing for 
the scheme, Parliament had said that it was only to be worked 
as respected dental benefit by dentists whose names appeared 
on the dentists’ register. By s. 16 (3) of the National Health 
Insurance Act, 1928, regulations might be made and these 
regulations had been made under that power. A regulation 
made under an Act of Parliament which said that such 
regulations were to have the force of statutes had that force. 
These regulations were not ultra vires. 

Romer and Mackinnon, L.JJ., agreed. 

CounsEL: Grant, K.C., and Mulligan, for the respondents. 

Souicrror: Vivian J. Williams. 


[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Findlay . Newman Hender & Co. 


Lord Hewart, C.J., du Pareq and Atkinson, JJ. 
13th October, 1937. 


Factrory—MILL GEARING—-UNFENCED COUNTER-SHAFT 
WorKMAN INJURED IN ReEpLAcING BELT—DEGREE OF 
SAFETY REQUIRED BY STaTUTE—FactoRY AND WoRKSHOP 
Act, 1901 (1 Edw. 7, c. 22), s. 10. 

Appeal by case stated from a decision of Gloucester Justices. 


Informations were preferred by the appellant against the 
respondent company under ss. 135 and 136 of the Factory and 
Workshop Act, 1901, for failing to keep their factory in 
conformity with the Act in that certain mill gearing was 
not securely fenced, contrary to s. 10 of the Act. The case 
found that there was a counter-shaft in the fettling shop 
12} feet from the ground, smooth, plain, 2} inches in diameter, 
and revolving at 190 revolutions per minute. One, Venn, 
climbed to a point 5 feet 5 inches below the counter-shaft 
in order to replace a belt leading from the counter-shaft 
to another place. The counter-shaft was in motion at the 
time, the loose belt became entangled with it, and Venn’s 
arm became seriously injured during his endeavour to protect 
his face from the loose end of the belt. The counter-shaft and 
belt were not fenced in any way, and were mill gearing within 
the meaning of the Factory and Workshop Acts of 1901 
to 1929. There was a notice prohibiting workmen from 
putting on belts between the main shaft and the counter-shaft 
unless the driving engine were stopped or slowed down. The 
justices dismissed the informations. 

Lorp Hewart, C.J., said that s. 10 (1) of the Act of 1901 
provided : . . « (ec) all dangerous parts of machinery and 
every part of the mill gearing must either be securely fenced, 
or be in such position or of such construction as to be equally 
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safe . . . as it would be if it were securely fenced.” It was 
impossible to exaggerate the stringency of those words. 
The machinery being dealt with was divided into two classes : 
(1) parts of the machinery said to be dangerous; (2) mill 
gearing. Here the counter-shaft was found by the case to 
be mill gearing. The duty imposed was to fence it securely : 
not “a little securely,” or “reasonably securely.” The 
alternative was that the gearing should be “in such position 
or of such construction as to be equally safe ’’—-not * equally 
unsafe.” “...as...if. securely fenced.” It was 
clear that the respondents had taken and persuaded the 
justices to take the view that “ securely fenced”’ meant 
‘rather securely fenced,” and that the words “‘ as to be 
equally safe”? meant “as to be no more unsafe,” entirely 
ignoring the fact that the essential purpose of the section 
was to provide absolute safety so far as fencing could provide 
it. The justices had held that the gearing in question was 
as safe unfenced as fenced, professing, in circumstances which 
he (his lordship) could not understand, to find some support 
for their view in his judgment in Atkinson v. L.N.E.Rly. 
Co. [1926] 1 K.B. 313. The justices had permitted them- 
selves to accept the contention that gearing revolving at 
190 revolutions per minute and accessible was in such position 
and of such construction as to be equally safe either fenced 
or unfenced. He could only suppose that the justices were 
led to take a completely wrong view of s. 10—namely, that 
some respectable degree of safety alone had to be provided, 
and that it was quite enough for them if they were satisfied 
that that counter-shaft in that place was no more unsafe 
without a fence than it would be with a fence—=scilicet 
because, if it had been fenced, and a man had wanted to 
replace the belt, if the fence had been of a particular kind, 
he might have had to take the fence off the counter-shaft. 
The contention accepted by the justices was manifestly at 
variance with the facts. The appeal must be allowed 

pu Parcge and ATKINSON agreed. 

CouNSEL: Valentine Holmes, for the appellant R. M. 
Montgomery, K.C., and R. C. Hutton, for the respondents. 

Souticitors: The Treasury Solicitor; Gibson & Weldon, 
Agents for Wellington & Clifford, Stroud, Glos. 

[Reported by R. C. CaLBuRN, Esq., Barrister-at-Law.) 


Spittle v. Thames Grit and Aggregates Ltd. 


Lord Hewart, U.J., Humphreys and du Pareq, JJ. 
21st October, 1937. 


Roap Trareic—Russish EXCAVATED ON BUILDING SirE— 
RemovaL to Dump sy Lorry Owner FoR PAYMENT 
WHETHER “ CARRIAGE OF Goops ror Hire on ReEwarp ”’ 

Roap anp Raiw Trarric Act, 1933 (23 & 24 Geo. 5, 

c. 53), ss. 1 (5), 2, 9 (1) 
Appeal by case stated from a decision of Middlesex justices. 
\n information was preferred against the respondent 
company by the appellant, a traffic examiner for the Metro- 

politan Traffic Area, alleging that they, contrary to s. 9 (1) 

of the Road and Rail Traffic Act, 1933, being holders of a 

private * ©’ carrier’s licence authorising the use of a certain 

lorry, failed to comply with one of its conditions. The 
licence authorised use by the company of the lorry in connec- 
tion with their business on condition that it was not used for 
the carriage of goods for hire or reward. The following facts 
were proved or admitted at the hearing of the information. 

The respondents held at least 90 per cent. of the issued shares 

in a certain other company which owned the lorry for which 

the respondents held the “C” licence. In October, 1936, 

the subsidiary company entered into an agreement with a 

firm of contractors to remove and dispose of the surplus 

excavations issuing out of the site of a new Metropolitan 
railway station, for ls. L0d. a cubic yard. The subsidiary 

company then paid another company £100 for the right t 

tip the surplus excavation into some disused gravel pits of 











theirs. The lorry was carrying a load of the surplus excava- 
tions to the gravel pits when stopped by the appellant. 
It was contended on his behalf, inter alia, that this was a 
carriage of goods for hire or reward, and that it was immaterial 
whether the property in the rubbish carried had or had not 
vested in the respondents when loaded into their lorry, 
especially as the rubbish was valueless. It was contended 
for the respondents, inter alia, that the property in the rubbish 
passed to them in the moment in which it was loaded into their 
lorry, and that they could not carry their own goods for hire 
or reward. The justices dismissed the information. 

Lorp Hewart, C.J., said that in his opinion the case was 
clear. The mischief aimed at by s. 9 (1) was that of using a 
‘C” licence for the carriage of goods for hire or reward. 
It was said that it was not carriage of goods for hire or reward 
because the respondents were to dispose of what they had to 
remove after removing it. The argument apparently was 
that in order to find the existence of carriage of goods for hire 
or reward within the meaning of the Act of 1933, one must be 
able to point to a contract the whole and sole purpose of 
which was confined to the carriage of goods. It was perfectly 
obvious that these goods were being carried for hire. The 
justices seemed to have been led astray by an ingenious use 
of s. 1 (5) of the Act of 1933, which, so far as material, provided: 
‘ For the purposes of this Part of this Act—(a) the delivery 
or collection by a person of goods sold, used or let on hire or 
hire-purchase in the course of a trade or business carried on 
by him . shall not be deemed to constitute a carrying 
of the goods for hire or reward.’ He (his lordship) supposed 
that it was suggested that this spoil or rubbish was used in the 
course of the business carried on by the respondents. It 
was, however, obvious that a large part of the payment made 
to the subsidiary company under the contract was payment 
for the carriage of this useless material away from the premises 
of what was going to be a railway station. The appeal 
must be allowed. 

HuMPHREYS and pu Parce, JJ., agreed. 

CounseL: Valentine Holmes, for the appellant; P. Vos, 
K.C., and C. H. Morgan, for the respondents. 

Souicirors : Treasury Solicitor ; W. C. Crocker. 

[Reported by R. C. CaLsurn, Eeq., Barrister-at-Law.) 


Marshall and Others v. Tinnelly. 


Lord Hewart, C.J., Humphreys and du Paregq, JJ. 
28th October, 1937. 

LocaAL GOVERNMENT—CouNcIL MEETING—EJECTION OF 
MEMBER IN ACCORDANCE WITH REGULATIONS—-WHETHER 
KJECTORS GUILTY OF ASSAULT. 

Appeal by case stated from a decision of Feltham justices, 
convicting the appellants of assault. 

On the Ist April, 1937, the three appellants and the 
respondent, Tinnelly, were present at a meeting of the Fire 
Brigade and Cemetery Committee of Feltham Urban District 
Council in the council chamber of the council, the appellant, 
Marshall, being in the chair. The meeting was conducted 
in accordance with the regulations regarding conduct of 
business and standing orders of the urban district council, 
para. 47, of which was as follows :—‘‘ The chairman may call 
the attention of the council to continued irrelevance, tedious 
repetition, unbecoming language or conduct, or to any breach 
of order on the part of any member and may direct such 
member, if speaking, to discontinue his speech, or, in the event 
of persistent disregard of the authority of the chair, the 
meeting May, on motion made by the chairman and put 
without debate, order the member to be suspended for the 
remainder of the sitting. Any member so suspended shall 
forthwith quit the council chamber and in the event of his 
neglect or refusal to do so, the chairman may order him to be 
removed therefrom.’ At the meeting, Tinnelly, having made 
frequent interruptions, called out “ liar ’’ when a vote of thanks 
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was being passed, and having been suspended from the 
committee by a unanimous motion, was called on by the 
chairman to quit the council chamber, and refused. He was 
thereupon removed by the three appellants. It was contended 
on their behalf that their action in ejecting Tinnelly was 
justified because (a) he was behaving in an abusive and violent 
manner and refused to leave the council chamber when 
requested to do so, so that it was necessary to remove him to 
maintain order in the meeting; and (5), in any event, the 
appellants acted in accordance with the rules and standing 
orders and if thereunder Marshall was entitled to order 
Tinnelly to be removed he was entitled to effect the removal 
himself with the help of the other appellants. On behalf 
of Tinnelly it was contended that the appellants had assaulted 
him without any justification in fact or in law. The justices 
held that the appellants were not entitled personally to eject 
Tinnelly and were consequently guilty of assault. 

Lorp Hewarrt, C.J., said it was quite clear that the appeals 
must be allowed. When Marshall, acting in pursuance of the 
resolution carried by the committee, ordered Tinnelly to 
withdraw, and Tinnelly refused to do so, the latter became a 
mere trespasser. In those circumstances Marshall and the 
other appellants were entitled to do what they had done, 
and it was found as a fact that what they had done was done 
as gently as the circumstances permitted. The appeal, 
therefore, must be allowed and the convictions of the appellants 
quashed. 

HuMPHREYs and pu Parca, JJ., agreed. 

CounsEL: G. D. Roberts, K.C., and K. J. P. Barraclough, 
for the appellants. There was no appearance by or on behalf 
of the respondent. 

Soricrrors: Dale & Newbery, Feltham. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Kingman »v. Seager. 
Lord Hewart, C.J., Humphreys and du Parcgq, JJ. 
28th October, 1937. 


Roap TRaFFIC—DRIVING AT A SPEED DANGEROUS TO THE 
Pustic—No ActuaL DANGER at TIME OF ALLEGED 
OFFENCE—WHETHER OFFENCE COMMITTED—-POTENTIAL 
DangER—Roap Trarric Act, 1930 (20 & 21 Geo. 5, c. 43), 
s. 11 (1). 

Appeal by case stated from a decision of Middlewich 

(Cheshire) justices. 


An information was preferred against the respondent, 
Seager, for driving a motor lorry at a speed dangerous to the 
public, contrary to s. 11 (1) of the Road Traffic Act, 1930. 
The vehicle, a lorry weighing nearly 15} tons, for which the 
maximum permissible speed legally was 20 m.p.h., was driven 
along a certain road at 36 miles an hour, at which speed it 
passed over a crossroads. It was then accelerated to 40 miles 
an hour, and maintained approximately that speed for 
nine-tenths of a mile. It then slowed to 33 miles an hour, 
going round a bend. At some parts the vehicle occupied 
the centre of the road, but no other traffic and no member of 
the public was actually placed in a position of danger. The 
road was a Class A wide main road and carried a heavy volume 
of traffic. There was one cross-road, one bend, and one 
converging road on the length of road in question. On the 
cross-road there was a “ halt’”’ sign, and on the converging 
road a “slow” sign. The lorry was in good condition and 
pulled up in 10 yards when requested. The justices held that, 
in view of the circumstances, including the condition of the 
vehicle and the kind of road, the speed was one which was not 
in fact dangerous to the public. 

Lorp Hewarrt, C.J., said that s. 11 (1) of the Road Traftic 
Act, 1930, was not directed at driving at a speed which in fact 
on a particular day and in a particular place put members of 
the public into danger. The question to be decided under the 
section was whether or not the speed was of a nature to be 








dangerous to the public when all the circumstances were taken 
into account, including the nature, condition and use of the 
road, and the amount of traffic which not only was actually 
at the time on the road, but which also might reasonably 
have been expected to be there. It was impossible to reconcile 
the justices’ decision with their findings that the road was a 
main road, that it carried a heavy volume of traffic,-and that 
there were a cross-road, a bend and a converging road. It 
was not open to the justices in those circumstances to find that 
in a lorry with a laden weight of over 15 tons driving along 
the road at 40 miles an hour there was no danger to the public 
and traffic which might reasonably have been expected to 
be on the road. The justices seemed to have confounded 
potential danger (which satisfied the section) and actual danger. 
It was enough to convict the respondent if it were found that 
his speed was of such a kind as to involve the risk of danger 
to traffic which might be on the road. The justices had 
apparently taken the view that they had to find that there was 
in fact danger to traffic on the road. It was not open to the 
justices as a reasonable tribunal to come to the conclusion 
that there was not a real, though a potential, danger to traffic 
which might reasonably have been expected to be on the road. 
The appeal must be allowed. 

HuMPHREYsS and pu Parca, JJ., agreed. 

CounsEL: S. R. Edgedale, for the appellant. There was 
no appearance by or on behalf of the respondent. 

Souicirors: Gregory, Rowcliffe & Co., agents for G. C. 
Scrimgeour, Chester. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Inland Revenue Commissioners v. Gull. 
29th October, 1937. 
REVENUE—INCOME Tax—CHARITY—EXEMPTION— WHETHER 
APPLICABLE TO ENGLISH INCOME OF CHARITY ESTABLISHED 
ABROAD—INCOME Tax Act, 1918 (8 & 9 Geo. 5, c. 40), 
s. 37. 
Appeal by case stated from a decision of the Commissioners 
for the Special Purposes of the Income Tax Acts. 


Lawrence, J. 


By his will one, Macgarvey, who died in January, 1925; 
domiciled in Ontario, devised the balance of his estate and 
property in England to trustees, of whom the respondent, 
Gull, was one, in trust to convert the same into money and to 
remit the proceeds to the testator’s executor in Canada. The 
executor in Canada was directed to use and apply the proceeds 
towards public charity as he might deem advisable, preference 
being given to certain specified charitable objects in the City 
of London, Ontario. Probate of the will was duly obtained 
by Gull. The claim for exemption from English income tax 
was made in respect of income from investments representing 
the testator’s English estate received by Gull during the years 
1924-25 to 1934-35. It was not in dispute that the objects 
to which the estate was to be devoted were charitable accord- 
ing to the law of England. By s. 37 of the Income Tax Act, 
1918, exemption from income tax is granted, inter alia, ** in 
respect of any yearly interest or other annual payment 
forming part of the income of any body of persons or trust 
established for charitable purposes only . The Special 
Commissioners allowed the claim on the ground that, in their 
opinion, exemption must be granted under the section if the 
income were devoted to objects which were charitable in the 
sense in which that term was understood in the English 
courts, and that they could find nothing in the section limiting 
the exemption to charities established in the United Kingdom. 
Cur. adv. vult. 

LAWRENCE, J., said that it was contended that there was 
no body of persons or trust established in the United Kingdom, 
and that therefore s. 37 of the Act of 1918 had no application. 
The Solicitor-General had relied on the history of s. 37 (see 
No. VI and s. 105 of the Income Tax Act, 1842) ; on the maxim 
noscitur a sociis; on Morice v. Bishop of Durham, 10 Ves. 
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521, at p. 539; and Colquhoun v. Heddon, 25 Q.B.D. 129. 
It was argued that, even if Jn re Robinson [1931] 2 Ch. 122, 
were rightly decided, a charitable trust, although upheld as 
such, might still not come within the exemption granted by 
s. 37. It had finally been contended that s. 21 of the Finance 
Act, 1923, s. 32 of the Finance Act, 1924, s. 21 of the Finance 
Act 1925, which conferred exemption on the income of “a 
body of persons or trust established in the Irish Free State 
for charitable purposes only,” were legislative interpretations 
of s. 37, which were conclusive in favour of the Crown. In 
view of those provisions, he (his lordship) felt constrained to 
hold that the exemption applied only to the income of bodies 
of persons or trusts established in the United Kingdom. 
The question, however, remained whether the Macgarvey 
trust was established in the United Kingdom. Two of the 
original trustees were resident in the United Kingdom. One 
of them, the respondent, still was so, and the claim to 
exemption was made by him in respect of income of the trust 
received by him in the United Kingdom. In those circum- 
stances, he (his lordship) held that the trust was established in 
the United Kingdom, and that the exemption provided for by 
s. 37 applied to income received in the United Kingdom by the 
trustees. The appeal would therefore be dismissed. 

CounseL: The Solicitor-General (Sir Terence O’Connor, 
K.C.) and R. P. Hills, for the Crown; Raymond Needham, 
K.C., and J. S. Serimgeour, for the respondent. 

Soxicirors: Solicitor of Inland Revenue; Messrs. Kerly, 
Sons & Karuth. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.| 


Lever Brothers Ltd. ». Inland Revenue Commissioners. 
Lawrence, J. 29th October, 1937. 
REVENUE—StamMep Duty—ACQUISITION OF NOT _ LESS 

THAN 90 PER CENT. OF SHARE CAPITAL IN ComPANY— 

EXEMPTION GRANTED WHERE CONSIDERATION FOR ACQUISI- 

TION—IsSsUE OF UNISSUED SHARES BY ACQUIRING COMPANY 

Previous ACQUISITION BY ACQUIRING COMPANY OF 

40 PER CENT. OF CAPITAL FOR CASH—SUBSEQUENT ACQUISI- 

TION OF NOT LESS THAN 5O PER CENT. OF CAPITAL BY ISSUE 

oF SHARES—WHETHER EXEMPTION APPLICABLE—FINANCE 

Act, 1927 (17 & 18 Geo. 5, ec. 10), s. 55. 

Appeal by case stated from a decision of the Commissioners 
of Inland Revenue with regard to stamp duty. 

In August, 1936, two instruments were presented by the 
appellant company to the Commissioners for their opinion 
with regard to the stamp duty payable on them. Each 
document was a transfer by a certain company to the 
appellants of preference shares in a certain chemical company 
in consideration of the transfer by the appellants to the 
transferor company of cumulative preference shares in the 
appellant company credited as fully paid. In August, 1919, 
the appellants had acquired for cash all the ordinary shares 
in the chemical company, amounting to 40 per cent. of its 
capital. After the acquisition of the preference shares the 
appellants had obtained in all not less than 90 per cent. of 
the shares of that company. By s. 55 of the Finance Act, 
1927: ‘‘(i) If in connection with a scheme for the recon- 
struction of any company .. . it is shown . that there 
exist the following conditions . . . (6) that the . * trans- 
feree company ” . has increased its capital with a view to 
the acquisition . of not less than 90 per cent. of the issued 
share capital of any particular existing company ; (c) that 
the consideration for the acquisition . consists as to not 
less than 90 per cent. thereof . . . (ii) where shares are to be 
acquired, in the issue of shares in the transferee company 
to holders of shares in the existing company in exchange for 
the shares held by them in the existing company ; then 
(B) stamp duty under the heading ‘ Conveyance or transfer on 
sale ’ in the First Schedule to the Stamp Act, 1891, shall not 
be chargeable on any instrument made . in connection 








with the transfer of the ... shares. . 


By sub-s. (2), 
for the purpose of a claim for exemption under para. (B), the 
issue of unissued shares (which was the consideration in the 
present case) is to be treated as if it were an increase of 


capital. Cur adv. vult. 

LAWRENCE, J., said that it had been contended for the 
Crown and held by the Commissioners that Lever Brothers 
had not increased their capital with a view to the acquisition 
of not less than 90 per cent. of the issued share capital of the 
chemical company because Lever Brothers only increased 
their capital with a view to acquiring 50 per cent. of the 
share capital of that company, and that the consideration for 
the acquisition was not in shares, but partly in cash, if regard 
were had to the original acquisition of 40 per cent. of that 
share capital. In his (his lordship’s) opinion the Com- 
missioners’ decision was right. It was no doubt true in one 
sense that the increase of capital was made with a view to the 
acquisition of not less than 90 per cent. of the share capital 
of the chemical company. But the more natural sense of 
the words of s. 55 was that the increase of capital must be 
made with a view to the acquisition of not less than 90 per 
cent. of the share capital in the sense that not less than 
90 per cent. must be acquired by the increase of capital. A 
company, for example, did not, in his opinion, increase its 
capital with a view to the acquisition of 90 per cent. of share 
capital when it acquired 89 per cent. without any increase of 
its capital and 1 per cent. by such increase. He thought that 
that construction was supported by sub-s. (c). The acquisition 
there referred to must be the acquisition referred to in sub-s. (b), 
and the acquisition referred to in sub-s. (b) was the acquisition 
of not less than 90 per cent. The consideration for the 
acquisition of 40 per cent. in the present case was cash and not 
shares. The appeal must therefore be dismissed with costs. 

CounseL: Sir William Jowitt, K.C., and James Wylie, 
for the appellants; The Attorney-General (Sir Donald 
Somervell, K.C.) and R. P. Hills, for the Crown. 

Soricrrors: J. M. B. Stubbs ; Solicitor of Inland Revenue. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Obituary. 
Hon. D. A. MACDONALD. 


The Hon. Daniel Alexander MacDonald, who recently 
retired from the office of Chief Justice of the Court of 
King’s Bench, Manitoba, died at Winnipeg on Thursday, 
28th October, at the age of seventy-nine. He was called to 
the Bar of Prince Edward Island in 1883, and to the Bar of 
Manitoba in 1885. He was appointed a Judge of the Court 
of King’s Bench of Manitoba in 1906, and became Chief 
Justice in 1927. 


Mr. R. D. LOWLESS. 


Mr. Ronald Dosson Lowless, solicitor, senior partner in the 
firm of Messrs. Lowless & Lowless, of Pembroke, died on 
Thursday, 28th October. Mr. Lowless, who was admitted a 
solicitor in 1896, was Town Clerk of Pembroke and Clerk to 
the Castlemartin Justices. 


Mr. T. H. WORDSWORTH. 


Mr. Thomas Henry Wordsworth, solicitor, senior partner 
in the firm of Messrs. Claude Leatham & Co., of Wakefield, 
died recently at the age of seventy-one. Mr. Wordsworth 
served his articles with the late Mr. W. R. Wilson, of 
Wakefield, and was admitted a solicitor in 1889. He was 
appointed Clerk to the West Riding Magistrates at Pontefract 
and Castleford last year. 





In the advertisement of Cambridge House Sale, which 
appeared in last week’s issue, Messrs. Cutler, Allingham and 
Ford were the solicitors for the mortgagees, and Mr, Cullen 
Smith, F.S.I., the Receiver. 
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Parliamentary News. 
Progress of Bills. 
House of Lords. 


Merchant Shipping (Superannuation Contributions) Bill. 
Read First Time. [2nd November. 

Quail Protection Bill. 
Read First Time. {2nd November. 


House of Commons. 


Access to Mountains Bill. 
Read First Time. 
Agricultural Marketing Act (1933) Amendment Bill. 
Read First Time. [29th October. 
Annual Holiday Bill. 
Read First Time. 
Architects Registration Bill. 
Read First Time. 
Bakehouses Bill. 
Read First Time. {29th October. 
Children and Young Persons Act (1933) Amendment Bill. 
Read First Time. [29th October. 
Cotton Industry Bill. 
Read First Time. 
Elections (Motor Cars) Bill. 
Read First Time. 
Employers’ Liability Bill. 
Read First Time. [29th October. 
Expiring Laws Continuance Bill. 
Read First Time. 
Hire-Purchase Bill. 
Read First Time. [29th October. 
Housing (Agricultural Population) (Scotland) Bill. 
Read First Time. [3rd November. 
Inheritance (Family Provision) Bill. 
Read First Time. 
Land Tax Commissioners bill. 
Read First Time. 
Land Values (Rating) Bill. 
Read First Time. 
Leasehold Property (Repairs) Bill. 
Read First Time. 

Local Authorities (Enabling) Bill. 
Read First Time. {29th October. 
Local Authorities (Hours of Employment in connection with 

Hospitals and Institutions) Bill. 

Read First Time. [29th October. 
Local Elections (Proportional Representation) Bill. 

Read First Time. [29th October. 
Loss of Employment (Compensation) Bill. 

Read First Time. 
Marriage Bill. 

Read First Time. 
Motor Drivers (Signals) Bill. 

Read First Time. 
Nationalisation of Mines and Minerals Bill. 

Read First Time. [29th October. 
Parkamentary Elections (Compulsory Voting) Bill. 

Read First Time. [29th October. 
Peace Bill. 

Read First Time. 
Population (Statistics) Bill. 

Read First Time. 
Protection of Animals Bill. 

Read First Time. 
Public Meeting Act (1908) Amendment Bill. 

Read First ‘Time. 
Sea Fish Industry Bill. 

Read First Time. [3rd November. 
Secretary of State for Wales and Monmouthshire Bill. 

Read First Time. [29th October. 
Street Playgrounds Bill. 

Read First Time. [29th October. 
Street Trading (Regulation) Bill. 

Read First Time. {29th October. 
Supreme Court of Judicature (Amendment) Bill. 

Read First Time. [28th October. 
Workmen’s Compensation Bill. 

Read First Time. [29th October. 
Workmen’s Compensation (Amendment) Bill. 

Read First Time. {2nd November. 


[29th October. 


{29th October. 


{29th October. 


{29th October. 


{29th October. 


{28th October. 


{29th October. 
{28th October. 
{29th October. 


{29th October. 


[29th October. 
[29th October. 


[29th October. 


|2nd November. 
{28th October. 
{29th October. 


[29th October. 


Questions to Ministers. 
FACTORY ACTS (MAGISTRATES’ DECISLONS). 
Mr. R. C. Morrtson asked the Home Secretary whether his 
attention has been called to recent comments made by the 





Lord Chief Justice, supported by Mr. Justice du Parcq and 
Mr. Justice Atkinson, on the frequent mistakes made by 
benches of lay magistrates when dealing with cases under the 
Factory Acts ; and whether he proposes to take any action. 

Sir S. HOARE: Yes, Sir. I am aware that the Divisional 
Court has, on more than one occasion recently, commented 
on the mistakes which have been made by magistrates as to 
the meaning and application of the provisions of the Factory 
Act relating to the fencing of machinery. These comments 
have received wide publicity and the new Factories Act 
should assist in clarifying the law on the subject. In the 
circumstances, I do not think any action on my part is called 
for ; but if difficulties continue to arise I will consider whether 
I can help magistrates by arranging for a note of the legal 
decisions to be prepared and circulated. [28th October. 

DIVORCE PETITIONS. 

Mr. LIDDALL asked the Attorney-General whether, in view 
of the large number of divorce suits still unheard, he will 
recommend the temporary appointment and payment of 
members of the Bar of suitable standing to act in a judicial 
capacity until all divorce petitions filed more than two months 
ago have been cleared off. 

THE ATTORNEY-GENERAL: It is not possible in law to 
adopt the suggestion made by my hon. Friend. As my hon. 
Friend will see, His Majesty’s Government are seeking from 
Parliament the necessary authority for the appointment of 
additional Judges of the Probate, Divorce and Admiralty 
Division. 28th October. 


POLICE. 
PROSECUTIONS. 

Mr. MANDER asked the Home Secretary the present practice 
throughout the country with regard to the conduct of prosecu- 
tions by police officers; and whether he will endeavour 
to arrange that wherever practicable prosecutions shall, as a 
rule, be conducted by solicitors. 

Sir S. HoARE: Many of the cases heard in courts of summary 
jurisdiction are of a simple character and it is a common 
practice for a police officer, as informant, to conduct the 
prosecution. I believe that it is usual to employ a solicitor 
in any case which is thought likely to involve special difficulty, 
but to do so as a normal rule would be unnecessary and would 
impose a substantial burden on police funds, and I do not see 
my way to make any suggestion to police authorities in the 
matter. 

Mr. MANDER: Does not the Home Secretary feel that it is 
undesirable for the police to prosecute in cases where there is 
any complication. 

Sir S. Hoare: If the hon. Member will read my answer he 
will see that I have said that in cases where there is 
complication somebody is instructed. [28th October. 





TITHE. 

Mr. PARKER asked the Financial Secretary to fhe Treasury 
whether he is aware of the hardship often inflicted on small 
property owners by the law enabling the Tithe Redemption 
Commission to demand the full annuity payment due, in 
respect of an area numbered on the tithe map, from any 
one of the owners of parts of that area; when the appor- 
tionment of lands subject to this charge will be completed, 
particularly in the case of urban districts; and whether 
meanwhile he will introduce legislation to oblige the Com- 
mission to supply at the time of making a demand for the 
full annuity due in respect of any area from one owner all 
available information as to the names and addresses of other 
owners liable to pay the annuity, and the proportion due from 
each. 

Lieut.-Colonel CoLvILLE: The general effect of the law 
referred to by the hon. Member is to continue the practice 
which hitherto obtained in connection with the collection of 
tithe rent-charge. The Tithe Redemption Commission are 
fully aware of the urgency of apportioning annuities in the 
case of divided ownership, and they have at the present 
time under consideration detailed arrangements for the 
work involved. I understand it is their intention in any 
event to give priority to the most urgent cases, but I cannot 
say when the work will be completed. In view of the pro- 
visions of Section 13 (7) of the Tithe Act of last year, I am 
unable to contemplate legislation of the kind suggested. 

[2nd November. 


COMPANIES ACT, 1929. 
Mr. R. C. Morrison asked the President of the Board 
of Trade whether he is aware that an increasing number of 
companies of public interest are being registered with an 
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initial capital of £100 as private companies, to be converted 
into public companies almost immediately with large capital 
which is offered to the public, and that this procedure enables 
companies to avoid the provisions of Sections 94 and 113 
of the Companies Act, 
such companies from knowledge of the accounts or working 
capital for a lengthy period; and will he widen the scope 
of the promised legislation dealing with share-pushers to 
enable this defect to be remedied. 

Mr. STANLEY | am aware of the practice referred to by the 
hon. Member, and the matter has heen noted for consideration 


when legislation to amend the Companies Act, 1929, is under 


review. The matter is not. in my view, one which could 
appropriately be dealt with in a measure relating to share- 
pushing. 

Mr. 'T. JOHNSTON : Is the right hon. Gentleman aware that 


private companies can solicit public subscriptions and decline 
lo give copies of audited balance sheets and of other documents 
as is imposed on public companies ; and in view of that fact 
and of the obvious temptation to swindle that exists, will he 
not reconsider his view and include this practice and others 
in the share-pushing legislation. 

Mr. STANLEY No evidence was actually given before the 
Committee on Share-pushing that this practice had ever 
been used for share-pushing, but if the right hon. Gentleman 
has any information which would lead them to believe that 
in fact it had, | should be very glad of it, and should, of course, 
consider it. {2nd November. 


COLONIES (LEGAL SERVICE). 

Mr. PARKEK asked the Secretary of State for the Colonies 
whether he is satisfied that the promoting 
magistrates, registrars, public prosecutors, and other legal 
officers from one Colony to judicial posts in other Colonies 
serves the interests of justice as well as the former practice 
of elevating prominent members of the Bar in the country 


system ol 


with the laws, customs and conditions of which they were 
familiar by experience. 
Mr. OrmsBy-Gore: The system of treating the Legal 


Service in the Colonies as one service, and of promoting legal 
officers from one Colony to another is not a new one and is, 
in my opinion, the best system in the interests of the admini- 
stration of justice and of the officers themselves. Appoint- 
ments to legal posts direct from the local Bar are, however, 
made from time to time when found advisable. 

[3rd November. 


MATRIMONIAL CAUSES ACT. 

Mr. R. C. Morrison asked the Attorney-General whether 
it is proposed to take special measures to enable the Poor 
Persons department to deal with applications for divorce 
under the Matrimonial Causes Act without undue delay. 

THE ATTORNEY-GENERAL: The administration of the rules 
relating to legal proceedings by and against Poor Persons is 
in the hands of The Law Society. I understand that they are 
taking steps to deal with all applications under the Matri- 
monial Causes Act, 1957, and do not anticipate that undue 
delay will occur in doing so, though it is, of course, at this 
stage impossible to foresee the amount by which the operations 
of that Act will increase the burden laid upon them. 

[3rd November. 

MOTOR VEHICLE STOP-LIGHTS (APPEAL COURT 

DECISION). 

Sir W. Brass asked the Minister of Transport whether, 
as a result of the recent Appeal Court decision where the use 
of a mechanically-operated stop indicator, without the 
addition of a hand signal, was found to be insufficient to 
indicate the intention of a driver to stop, he proposes, by new 
regulations or amending legislation, to remedy this position 
and also to make it clear in law that in future a mechanically- 
operated direction signal, even without the addition of a 
hand signal, will be a sufficient indication of a contemplated 
change in direction, so as to be in conformity with the 
instructions in the Highway Code to the effect that hand 
signals should be used where mechanical indicators are not 
used. 

Mr. BurGiN: I am advised that, under the Court of Appeal 
decision, to which my hon. and gallant Friend refers, the 
question whether a mechanical indicator is by itself an 
adequate warning remains, as it was before, a question of 
fact to be determined according to the particular circumstances 
and the particular manner in which the indicator is used. 
The Highway Code recognised the use of mechanical signals, 
but did not confer upon them any greater adequacy in law 
than they may be found to have in fact. As at present advised 


I do not think that it is necessary to disturb this position. 
[3rd November. 


1929, and precludes shareholders of 
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Societies. 
Solicitors’ Managing Clerks’ Association. 
CHANGES IN THE LAW OF ARBITRATION. 

Mr. Justice pu Parc@ took the chair at a meeting of this 
Association held on the 29th October in Middle Temple Hall, 
and Mr. ERNEST WETTON lectured on the law of arbitration, 
with special reference to practice and procedure. He said 
that the Arbitration Act, 1889, had marked the first effort by 
the legislature to deal comprehensively with the needs of 
those who desired to refer disputes to arbitration. Section 1 
of that Act made the submission irrevocable except with leave 
of the court, and gave the same power of enforcing the 
arbitrator’s award as had existed under the earlier law when 
the submission had been made a rule of court. The parties 
could insert words giving them the right to revoke, and the 
chief grounds upon which the court would grant leave to 
revoke were error of law, excess or refusal of jurisdiction of 
the arbitrator and misconduct or disqualification of the 
arbitrator. The court only used these powers in exceptional 
The Arbitration Act, 1934, s. 14 (2), laid down that 
the court might revoke a submission or rule that the 
arbitration agreement should cease to have effect where 
charges of fraud were raised, and by s. 14 (1) the court could 
revoke a submission, or even restrain an arbitrator by 
injunction, where it was satisfied that he was not or might 
not be impartial, even though the complainant had cause to 
know of his impartiality. The parties could insert any 
provisions they pleased which were not contrary to public 
policy or statute and which did not oust the jurisdiction of the 
courts. The parties could not validly agree that no action 
should be brought, but might agree that no action should be 
brought until the award had been made. Section 3 (4) of 
the new Act gave the court power, when setting aside an 
arbitration agreement, to order that such a condition (some- 
times known as a Scott v. Avery condition (1856), 5 H.L. 811) 
should cease to have effect. This sub-section was discretional 
and the court might decline to set aside either the agreement 
or the condition, but if the court set the agreement aside they 
could hardly leave the condition valid. Before the 1934 Act 
the Statute of Limitation had run from the date of the award 
only and not from the date of the alleged breach of contract, 
for no cause of action had subsisted until an award had been 
made. By s. 16 (1) of the new Act the Statute of Limitation 
applied to arbitrations as it applied to proceedings in court, 
and the parties might agree to postpone the time when the 
cause of action accrued. This provision had set at rest a 
long conflict of judicial authority, expressed in Kayzer, 
Irving & Co., Ltd. v. Board of Trade [1917] 1 K.B. 269. 
Scrutton, L.J., had considered that the arbitrator was not 
bound by the statute, because the statute applied only to 
actions and arbitration was not an action. Viscount Cave, 
L.C., however, had thought that the arbitrator was so bound. 
By s. | of the new Act the arbitration agreement was not now 
discharged by the death of a party, but could be enforced by 
or against the personal representative. The authority of an 
arbitrator was not now,revoked by the death of the party 
who had appointed him. By s. 2, where a bankrupt had been 
party to a contract containing an arbitration clause, if the 
trustee in bankruptcy adopted the contract the term was 
enforceable against him. 

Mr. Wetton outlined the circumstances in which the court 
would usually grant a stay of proceedings under s. 4 of the 
1889 Act, and said that under the Arbitration Clauses 
(Protocol) Act, 1934, as amended by the Arbitration (Foreign 
Awards) Act, 1930, wherever there was a submission to which 
the protocol applied a stay would be granted unless the court 
were satisfied that the agreement had become inoperative. 
or the arbitration could not proceed, or there was no dispute 
between the parties. Where the parties had agreed to refer 
disputes to the decision of a foreign tribunal, effect: would be 
given to the agreement, and proceedings in an English court 
and the action would be stayed in the absence of good reason 
to the contrary. In conclusion, he said that, owing to an 
oversight, there was now nothing in the Arbitration Acts to 
provide that an award should be in writing, and the submission 
should therefore contain such a provision. By the Ist Sched. 
of the Act of 1889, para. (i), the costs of the reference and 
award were in the discretion of the arbitrators or umpire. 
Section 13 of the new Act gave the court power to order the 
arbitrator or umpire to deliver his award to the applicant on 
payment into court of the fees demanded, and to order that 
the fees should be taxed. Section WP invalidated any 
provision in an arbitration agreement that a party should 
pay his own costs, unless the provision applied to an existing 
dispute. If no provision was made for costs in the award, 
by s. 12 (2) either party might apply to the arbitrator within 
fourteen days. 
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The Law Society. 
PRELIMINARY EXAMINATION. 

The following candidates (whose names are in alphabetical 
order) were successful at the Preliminary Examination held 
on the 13th and 14th October, 1937 :—Derick Frank Banwell, 
John Maurice Birkett, William Alexander Bligh, Bertram 
Bonniface, Michael Jonathan Bruce, James Ruthven Corder, 
John Redfern Graham, Douglas George Harding, John Paul 
Holden, John Guiness Hunter, Gerald Sidney Lionel Jacobs, 
Godfrey Martin Davies Jones, William Alfred Kent, Ernest 
Raymond Lawson, Erich Fritz Loeser, Geoffrey Frederick 
Marshall, Ian Ernest Morgan, Keith Nordon, Robert Withing- 
ton Pearson, Mary Gabrielle Pollock, John Foster Priestley, 
Thomas Morgan Haydn Rees, Edgar George Rowe, Eric 
Oliver Savery, Frank Higson Smith, Harvey Faulkner 


Starling, Kingsley Barclay Thomas, Alfred Ronald Thorneloe, 


Robert Gerard Waddingham, Trevor Sidney Wade. No. of 
Candidates, 64. Passed, 30. 


Bristol Incorporated Law Society. 
ANNUAL REPORT. 

The sixty-seventh Annual General Meeting of the Bristol 
Incorporated Law Society was held on Monday, 25th October. 
The following are extracts from the annual report of the 
Council, which was presented at the meeting : 

LEGISLATION.—The Council draw attention to the following 
\cts of Parliament, 1 Edw. 8 and 1 Geo. 6; Factories; Finance; 
Firearms ; Matrimonial Causes; Merchant Shipping; Rating 
and Valuation; Road Traffic; Summary Procedure (Domestic 
Proceedings); Trade Marks (Amendment); Widows’, Orphans’ 
and Old Age Contributory Pensions (Voluntary Contributors), 

PooR PERSONS COMMITTEE.—This committee during the 
year ended March, 1937, dealt with 40 applications for legal 
assistance. Of these 14 were granted, 23 refused, one was 
withdrawn, and two were referred to other committees. The 
committee again desire to thank those counsel and solicitors 
who have undertaken the conduct of these cases. The obliga- 
tion to carry out this work is upon the profession as a whole 
and the Council ask members who have not already done so 
to allow their names to be placed on the rota so that the work 
may be more fairly distributed. The Matrimonial Causes 

(ct, 1937 will impose further work upon those on the panel. 
It is the general practice in other districts for papers in 
poor persons proceedings to be sworn without fee. . Many 
Bristol Commissioners do this and the Bristol Committee ask 
that all commissioners will render this service without charge. 

LEGAL EDpUCATION.—(1) School of Law.—A grant of £652 10s. 
was received this year from The Law Society by the Bristol 
and District Board of Legal Studies. Various courses of 
lectures have been given and the total number of students 
attending these lectures was 25, of whom eight were local 
students and the remainder came from various towns in the 
neighbourhood. 

(2) BristoL UNIvVeRsIry—FacuLty or Law.—Fifteen 
articled clerks and two solicitors have been pursuing courses 
for the degree of LL.B. in addition to two students who will 
be articled in the future. At the final examination held 
in June the following were awarded the degree of LL.B. : 

Solicitor: With Second-class Honours, Miss J. M. 
Jordan. 

Articled Clerks: With First-class Honours, H. P. Hall 
(Messrs. Burges, Ware & Scammell); with Second-class 
Honours, D. J. C. King (Messrs. Salmon, Cumberland 
and Evans); Pass Degree, D. M. Cox (Messrs. Glyde, 
Kerslake & Co.), H. G. Crudge (A. J. A. Orme, Esq.). 
3) LAW Soctretry’s EXAMINATIONS.—During the year 25 

articled clerks passed the examinations of The Law Society. 
Of these 12 passed the Final Examination, four the Inter- 
mediate, four the Intermediate (legal portion), and five the 
Intermediate (book-keeping portion only). 

Mr. J. M. Boyd, articled to Mr. J. MeTurk, obtained 
Third-class Honours at the Final Examination held in 
November last, and Mr. R. W. P. Peters, LL.B. (Bristol), 
articled to Mr. J. E. Salter, obtained Third-class Honours 
at the March Examination. <A prize to the value of £2 2s. 
has been awarded to each. 

Mr. L. W. Robson, articled to Messrs. Henry Pomeroy 
and Son, obtained Second-class Honours at the June Examina- 
tion. <A prize to the value of £4 4s. is being awarded to him. 

SOLICITORS’ CLERKS’ PENSION FuNb.—The committee of 
this fund report that good progress has been made during 
1936. There were 126 admissions to membership representing 
34 firms. The total membership at the end of the year was 
70, being 317 London clerks and 453 Provincial clerks, and 
representing 252 firms of solicitors. The total pension fund 








has now reached £76,500, and The Law Society is the trustee. 
The Council hope that members of the profession will encourage 
their clerks to join this fund. 

MINIMUM ScCALE.—The Council have considered carefully 
the question of adopting a minimum scale, but has decided 
that it is undesirable to bring into force a scale observance 
of which cannot be enforced. The attention of members is 
again drawn to the rules of The Law Society, dated the 
22nd July, 1936, and it is hoped that any cases which shall 
come to the knowledge of members of a solicitor holding himself 
out as being prepared to do business for less than the minimum 
scale will be immediately reported. 

The Librarian has particulars of the minimum scales 
operating in various parts of the country where such have 
been adopted, and any solicitor transacting conveyancing work 
in other parts of the country should observe the minimum 
scale in that district. 

ALTERATIONS IN ARTICLES OF AssOcIATION.—The Council 
have considered the question of increasing the number of 
members of the Council in order to create vacancies for 
younger members of the profession to become members of 
the Council. It is therefore proposed to ask the members at 
the annual ordinary general meeting to sanction alterations 
in the articles of association, the effect of which will be that 
the number of the Council will be increased by four new 
members. To carry this out the immediate Past President 
will become an ex officio member and the Council will elect 
three past presidents of the Society to be special members of 
the Council. It is hoped that this will enable the profession 
to retain the services of the more senior members and at the 
same time leave vacancies for election of younger members. 

During the past year there has been a reorganisation of 
the work of the Council by the appointment of four com- 
mittees, namely: Real Property Committee, Library Com- 
mittee, Costs Committee and General Purposes and Finance 
Committee. 

The experiment has proved satisfactory and it is felt that 
a more thorough and expeditious treatment of problems 
affecting the profession has resulted and the scope of usefulness 
in the future is widened. 

The Council regret to have to report the death of Mr. E. J. 
Taylor, a member of the Council from 1901 to 1911, also of 
Mr. G. J. Hobbs, Mr. W. H. Tayler and Mr. Frederic Wood. 

The members of the Council retiring by rotation are 
Mr. J. Green, Mr. H. R. Wansbrough and Mr. F. J. White. 
The Council nominate Mr. J. Green for re-election in exercise 
of their power under the fourth article of association. 


The Hardwicke Society. 


A meeting of the Society was held on Friday, 29th October, 
at 8.15 p.m. in the Middle Temple Common Room, the 
President, Mr. G. E. Llewellyn Thomas, in the chair. Mr. 
R. L. Travers (M.T.) moved: ‘‘ That Japan deserves the 
sympathy of this House.’”’ Mr. J. E. Harper (M.T.) opposed. 
There also spoke: Mr. J. G. Gilbert-Lodge, Mr. T. F. Southall, 
Mr. Walter Stewart, Mr. W. L. Fearnehough, Mr. J. A. Petrie 
(immediate past President), Mr. A. C. Douglas, Mr. J. A. 
Grieves, The Hon. Treasurer, Prince Lieven and Mr. Buller. 
The Hon. Mover having replied, the House divided, and the 
motion was lost by five votes. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve that the honour of 
Knighthood be conferred on The Hon. Mr. Justice TUCKER 
on his appointment as a Justice of the High Court of Justice, 
King’s Bench Division. 

The Lord Chancellor has appointed Mr. W. LAwson 
CAMPBELL, of 1, Cranmer Road, Cambridge, to be the Judge 
of the County Courts on Circuit No. 35 (Cambridge, &c.) in 
succession to Judge Farrant, who has retired from his office 
as a Judge of County Courts. The appointment of Judge 
Lawson Campbell is dated the 30th October, 1937. 

Mr. A. H. W. Wraaa, solicitor, of Macclesfield, has been 
appointed Coroner for West Cheshire in succession to the late 
Mr. J. C. Bate. Mr. Wragg was admitted a solicitor in 1927. 

Mr. THOMAS ALKER, Deputy Town Clerk of Hull, has been 
appointed Town Clerk of Oldham. Mr. Alker was admitted 
a solicitor in 1928. 
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Mr. RosBert PrReEstToN, Assistant Town Clerk of Leigh, 
Lancs, has been appointed Deputy Town Clerk of Newport, 
isle of Wight, as from Ist December, 1937, and Town Clerk 
as from Ist May, 1938, when Mr. T. Ross Pratt, the present 
Town Clerk, is retiring. Mr. Preston was admitted a solicitor 
in 1931. 


Mr. RICHARD DE Z. 
Solicitor to the West 
appointed an _ Assistant 
Corporation. Mr. Hall was admitted 


Hau, M.A., LL.B. Cantab., Assistant 

Hartlepool Corporation, has been 
Solicitor to the Nottingham 

a solicitor in 1933. 


Professional Announcements. 
(2s. per line.) 

Messrs. Cave & Co., solicitors, of 20 Eastcheap, London, 
}.C.3, have taken into partne rship as from the lst November, 
1937, Mr. THOMAS GEORGE CONYER, who has been associated 
with the firm for the past thirty years. Mr. Darch and 
Mr. Conyer will continue practising at that address under 
the same firm names of ‘‘ Cave & Co.” and ‘‘ Cave, Darch, 
Crickmay & Rundle.” 

Notes. 

The following days and places have been fixed for holding 
the Autumn Assizes on the North Wales and Chester Circuit : 
Mr. Justice Lawrence: Monday, Ist November, at Caernar- 
von; Saturday, 6th November, at Ruthin; Wednesday, 
10th November, at Chester. 

Mr. Justice Humphreys, in giving judgment in a case in the 
King’s Bench Division last Tuesday, says The Times, asked 
*‘ Have the words ‘ carry on’ any legal obligation ? Here a 
business man, examining a contract, is called from the room 
and says to a subordinate ‘ carry on.’ He meant, he says, 
carry on the conversation with the negotiators until | return. 
But the young man signed the contract. [| must hold that the 
words ‘ carry on’ held out the young man to the other side 
as having authority to sign, and that the extreme legal 
consequences follow on this use of the words ‘ carry on.’ 
They became a warranty on which the man who employed 
the phrase must pay on the contract.” 

The industrial Welfare Society (Incorporated) has arranged 
for the special course of three lectures explaining the far- 
reaching changes in factory law brought about by the new 
Factories Act, which were given recently by Mr. Il. Samuels, 
M.A., Barrister-at-Law, in London and Birmingham, to be 
repeated at Manchester, Leicester and Sheffield. The lectures 
will be given on Wednesdays, 17th and 24th November and 
Ist December, at Manchester, on Thursdays, 18th and 25th 
November and 2nd December, at Leicester, and on Wednes- 
days, 8th, 15th and 22nd December, at Sheffield. The fee 
for the course is £1 1s. (15s. in the case of member firms), 
and application should be made to the Secretary of the 
Society, 14, Hobart Place, Westminster, S.W.1. 








Court Papers. 
Supreme Court of Judicature. 


Rora OF REGISTRARS IN ATTENDANCE ON 
Group II. 

JUSTICE Mr. JUSTICE 
LUXMOORE. 
Witness. 
Part II. 

Mr. Mr. Mr. Mr. 

More Hicks Beach *More 

Hicks Beach Andrews *Hicks Beach 

Andrews Jones *Andrews 

Jones Litchie * Jones 

Ritchie Blaker *Ritchic 

Blaker More Blaker 
Grovr II. Grovpr I. 

Mr. JusTICE Mr. JUSTICE Mr. Justici Mr JUSTICE 
FARWELL. BENNETT. CROSSMAN. SIMONDS. 
Witness. Witness. Non-Witness. Witness. 

Part I. Part II. Part I. 

Mr. Mr. Mr. Mr. 

*Blaker Ritchie * Andrews 
*More Blaker * Jones 
*Hicks Beach More *Ritchic 
Andrews Hicks Beach *Blaker 

Jones Hicks Beach Andrews *More 

- Ritchie Andrews Jones Hick 

*The Registrar will be in Chambers on these days, and also on the days 
when the Court is not sitting. 


EMERGENCY APPEAL CourT Mr. 
Rora. No. 1. CLAUSON. 
Non- Witness. 
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Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 18th November, 1937. 
Middle 


Div. Price 
Months. 3 Nov. 
1937. 


+ Approxi- 
mate Yield 
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Tedemption 


Flat 
Interest 
Yield. 
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ENGLISH GOVERNMENT ae, 7 
Consols 4% 1957 or after f 
Consols 24% ’ * 5ag0 
War Loan 34% 1952 or after << JD 
Funding 4% Loan 1960-90 MN 
Funding 3% Loan 1959-69 .. “ AO 
Funding 23% Loan 1952-57 .. ea JD 
Funding 24% Loan 1956-61 .. an AO 
Victory 4% Loan Av. life 22 years .. MS 
Conversion. 5% Loan 1944-64 MN 
Conversion 44% Loan 1940-44 - JJ 
Conversion 34% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 ei MS 
Conversion 24% Loan 1944-49 - AO 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock .. AO 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after on JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after es JJ 
India 44% 1950-55 MN 
India 34% 1931 or after . JAJO 
India 3% 1948 or after . JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% OFA.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 2% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 
Australia (Commonw’th) 3% 1955-58 
Canada 4% 1953-58 n 
*Natal 3% 1929-49 .. a 
New South Wales 34% 1930-50 
New Zealand 3% 1945 

Nigeria 4% 1963 

Queensland 34% 1950-70 
South Africa 34% 1953-73 
Victoria 3}% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 = ee AO 
*Essex County 34% 1952-72 .. ow 
Leeds 3% 1927 or after JJ, 84 
Liverpool 34% Redeemable by agree- 
ment with holders or byspurchase . . 
London County 24% Consolidated 
Stock after 1920 at option of Corp. 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
Manchester 3%, 1941 or after va FA 
Metropolitan Consd. 24% 1920-49 .. MJSD 94}xd 
Metropolitan Water Board 3% “A” 
1963-2003 .. os os - AO 854 
Do. do. 3% “ B” 1934-2003 ee MS, 3874 
Do. do. 3% “ E” 1953-73 .. ddl 934 
*Middlesex pomog | Council 4% 1952-72 MN, 106 
* Do. do. 44% 1950-70... -- MN 112 
Nottingham 3% Irredeemable -- MN 83} 
Sheffield Corp. 34% 1968. és JJ) 1014 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture.. JJ 107 
Gt. Western Rly. 44% Debenture .. JJ 1173 
Gt. Western Rly. 5% Debenture.. JJ, 1284 
Gt. Western Rly. 5% Rent Charge .. FA 1274 
Gt. Western Rly. 5% Cons. Guaranteed MA 124} 
Gt. Western Rly. 5% Preference .. MA 117} 
Southern Rly. 4% De benture JJ 106 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 1064 
Southern Rly. 5% Guaranteed .- MA) 1243 
Southern Rly. 5% Preference -- MA 114 
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*Not available to Trustees over par. 
¢In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 
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